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Memorandum %$0-123
Subject: Study L-3049 - California Statutory Will

BACKGROURD

4 GCommittee of the Estate Planning, Trust and Probate Law Section
is drafting a new California Statutory Will form. The Commission
decided that it will submit a recommendation on this subject to the
Legislature. This memorandum identifies the policy issues, reviews how
other states deal with each issue, compares the existing statutory form
with the form as revised by the State Bar Committee, and makes a staff
recommendation concerning each issue,

The staff recommended redraft of the statutory wills form is set
ocut as Exhibit 1, The existing California statute is set out as
Exhibit 2. The staff recommended revised statute is set out as Exzhibit
3. ©Statutes of other states are set out as Exhibits 5 (Maine Statutory
Will), 6 (Michigan statutory will), and 7 (Wisconsin basic will). The
State Bar Revision of the statutory form is set out as Exhibit §.

Need for California Statutory Will; Need for Revision of Form

The California experience with the California Statutory Will forms
has been summarized as follows:}

Recent reports from California indicate that the
statutory will forms are often improperly completed or are
not properly executed,2 This has led some probate
specialists to conclude that the statutory forms should be

1. Beyer, Statutory Will Methodologies—-Incorporated Forms vs Fill-In

Formsg:; Rivalrvy or Peaceful Coexistence? 94 Dickinson L. Rev. 285
(1990) (footnotes in original renumbered).

2. See Rice. Too Little Too Late, Cal. Law., June 19889, at 36
{Alameda County Court Commissioner Barbara J. Miller stated that mosat
statutory wills are not completed correctly; one-half of statutery
wills offered for probate in Los Angeles County are rejected because
they are improperly completed or not slgned).




abolished.3 They believe that "mistakes will continue as

long as consumers are encouraged to execute thelr own wills

without a lawyer's hlralp."'“L It appears, however, that most

probate attorneys think the statutory forms are a good tool

for consumers and thus should be retained.>

The staff has long been of the view that the existing California
Statutory Will forms are so inflexible that they deprive a person who
uses the form of the ability to make meaningful decisions concerning
the disposition of the person's property. In addition, the apparent
inability of many persons properly to complete the form leads us to
agree with Alameda County Court Commissioner Barbara J. Miller that the
public may be Dbetter off without the statutory will forms.
Nevertheless, the State Bar scld 175,000 coples of the forms in the
first year. And there is no doubt but that consumer organizations
would strongly object to the discontinuance of the form. Most probate
attorneys think the statutory form 1s a good idea. Accordingly, the
only practical alternative avallable is to seek to provide a form that
is more flexible (increased alternatives for disposition of property)
and more likely to be admitted to probate.

Overview of Reviasions Under Consideration by Estate Planning, Trust and
Probate Law Section

In an attempt to simplify the forms as well as to give consumers a
greater opportunity to individualize the statutory will form, the
Estate Planning, Trust and Probate Law Section is revising the
statutory forms. Michael V. Vollmer (Chair of the State Bar Committee
working on this revision) has provided us with a copy of the most
recent redraft of the statutory will form prepared by the committee
(hereinafter referred to as "State Bar Revision®”). The State Bar

Revision would make a number of significant changes in existing law.

3. Id. (Alameda County Gourt Commissioner Barbara J. Miller indicated
that the public may be better off without statutory will option).

4. Rice, supra note [2], at 36.

5. Id. at 36-37.




These changes, which are discussed in some detail 1later in this

memorandum, are:

®Single form; elimination of the statutory will with

trugt, The Committee believes that the statutery will with
trust "is too complex for consumers and has income tax and
other problems associated with it. The advantages and
disadvantages of family pot trusts should be carefully
explained to consumers by an attorney." The staff agrees
that the‘statutory will with trust should not be continued.
We do not discuss this point further in this memcrandum. We
do not provide a form for the statutory will with trust in
the revised statute recommended by the staff.

¢Identify family members. The State Bar Revision
includes a new requirement that the maker of the statutory
will 1list his or her spouse and "living" children.

sincreased altermatives for disposition of property.
The property disposition clauses are the key to the statutory

will form. This memorandum includes a discussion of the
disposition provisions used in the other states that have
statutory will forms as well as the revised provisions in the
State Bar Revision.

eSpecial Provision for Minors. This is a new provision
the State Bar Revision would add to the statutory will form
to permit the maker of the will to defer distribution to a
minor beyond age 18, but not later than age 25.

oImproved wording of attestation clause. The State Bar
Revision of the attestation clause 1s designed to make the

statutory will truly “self proving."

spjuthorize the probate court to admit a "technically
defective™ statutory will to probate if the court determines
that the execution requirements were substantially met.

oProvision for important information in question and
answer format at the beginning of the form. This material has
been prepared by the State EBar Committee to replace the
fairly brief informational statement that now appears at the
beginning of the statutory will form.

Iniform Statutory Will Act
The California Commission on Uniform State Laws recently requested

that the Law Revision Commission review the Uniform Statutory Will Act

with a view to determining whether to recommend 1ts enactment in

California. The Uniform Act is prepared primarily for use by _attorneys
to assist them in providing will preparation services less expensively,

more efficiently, and more effectiwvely. The California statutory will




form, on the other hand, is designed primarily to help individuals who

wish to use the forms themselves without hiring an attorney.

Accordingly, the Uniform Act and the California Statutory Will
serve different needs. The adoption of the Uniform Act would not avoid
the need for the California Statutory Will form., Whether the Uniform
Act should be adopted presents a completely different policy issue than
the issue of whether the California Statutory Will form should be
retained and whether it needs revision. For this reason, the staff
recommends that the Commission not delay its work on the statutory will
form. Work on the statutery will form should go forward, and sometime

in the future the staff will prepare a memorandum on the Uniform Act.

 REVISION OF PROPERTY DISPOSITION PROVISIORS

TO PERMIT GIFTS OF SPECIFIC PROPERTY

EXTSTIRG CALIFORNIA STATUTE

Personal and Household Items
The existing California Statutory Will form includes the following

provision:

2.1. PERSONAL AND HOUSEHOLD ITEMS. I give all ny
furniture, furnishings, household items, personal
automobiles, and personal items to my spouse, if living;
otherwise they shall be divided equally among my children who
survive me,

Scope of provision. The provision covers only the listed types of
tangible personal property. It does not cover cash or other personal
property (such as bank accounts, securities, bonds, notes, business
interests) or real property.

Spouse or child must survive to take, A careful reading of the

provision reveals that the children take nothing if the spouse
survives. If the spouse does not survive, the listed items are divided
equally among the children who survive the maker of the will, If a
child of the maker dies before the maker dies, the descendants of that
child take nothing. There is no way the testator can change this
scheme.

By way of contrast, under the intestate succegsion rule (Prob.

Code § 6402), descendants of a deceased child take by right of




representation. The Intestate succession rule is that the property
goes to "the issue of the decedent; if they are all of the same degree
of kinship to the decedent they take equally, but if of unequal degree,
then those of more remote degree take in the manner provided in Section
240."

Why must these items go to the testator's spouse if the spouse

survives the testator? Wwhy did the criginal drafters of the California

Statutory Rule provide a rule that the surviving spouse takes in
preference to the children, and that the children take only if the
spouse does not survive! The testator (referred to as the "maker" in
the State Bar Revision of the statutory form) cannot vary this rule,
One reason comes immediately te mind. In the ordinary case, it is to
be expected that a testator will want his or her spouse to take the
household goods and personal items rather than giving all of them to
the surviving children or a third party. The surviving spouse
ordinarily will need these items to maintain the household after the
death of the testator. Alsc, giving the surviving spouse these items
avoids the need to determine whether and to what extent the particular
jtem of property is community property. (The testator can only give by
will his or her one-half of the community property.) Suppose the
family automobile was purchased with community property (probably the
case In the vast majority of cases where the statutory will is used)?
How do we divide the automobile? It can, of course, be sold and the
proceeds divided. Also, in many cases, notwithstanding the provision
of the will giving these items to the surviving spouse, after the death
of the testator, the surviving spouse will divide up the household
goods and personal items he or she does not need among the children and
grandchildren and perhaps will give certain items to friends of the
maker, Perhaps the testator would want to glve a particular item of
the listed property (such as the automobile or particular item of
jewelry) to one of the children or grandchildren or a friend, but this
is not permitted by the existing form.

Why must these items go to only the children who survive the

testator 1f there is no surviving spouse? Why did the original
drafters provide that only "surviving” children take? The 1issue of a

deceased child takes nome of the "listed property under the existing




form. Why did the original drafters deviate from the intestate
succession rule that gives the property to "the issue of the decedent”
and allows the descendants of a deceased child to take? The
explanation why the statutory will deviates from the intestate
succession rule must be that the drafters of the original statute felt
that the different rule was justified because of the particular types
of property listed. Perhaps the thought was that it would be easier to
divide up the household and personal items if only surviving children
were 1nvolved and issue of deceased children (ordinarily grandchildren
of the testator) were not included. It is interesting to note that the
statutory will forms 1n the other states (Maine, Michigan, and
Wisconsin) also provide that only surviving children take household and
personal items. Perhaps this is because these other states drew their
statutory forms from the California statute which was the first
enacted. HNevertheleas, the new State Bar Revision provision dealing
with this provides for distribution to "my children (with any deceased
child's share passing to the deceased child's descendants)." The staff
is not persuaded that there is sufficient justification for departing
from the intestate succession rule, and we would accept the change
proposed by the State Bar Revision which permits the descendants of a
deceased child to share in the distribution of personal items and
household gocods.

Cash Gifts to Person or Charity
The existing California statute includes the following provision:

2,2, CASH GIFT TO A PERSON OR CHARITY. I make the
following cash gift to the person or charity in the amowmt
stated in words and figures in the box which I have completed
and signed. If I fail to sign in the box, no gift is made.
If the person mentioned does not survive me, or the charity
designated does not accept the gift, then no gift is made.
No death tax shall be pald from this gift.

FULL NAME OF PERSON OR AMOURT OF GIFT

CHARITY TO RECEIVE CASH GIFT. §

(Name only one. Please

print.) AMOUNRT WRITTEN OUT:
Dollars

Signature of Testator




This is the only provision of the existing California statute that
permits a specific gift. The provision is very limited. The gift must
be cash. Only one gift 1s permitted. The provision is not simple to
execute. Moreover, there appears no reason to include the statement
"If the person mentioned does not survive me, or the charity designated
does not accept the gift, then no gift is made."” This should be left
to the general law governing wills, including but not limited to the

antilapse statute.

STATE BAR REVISION
The State Bar Revision would permit four choices for distribution

of household and personal items:

3. Items of Personal Property. I give all my furniture,
furnishings, household items, clothing, jewelry, automobiles

and personal items as follows (SELECT ORE CHOICE ONLY BY
SIGNING IK THE APPROPRIATE BOX):

(a) Choice One: If I am now married,
to my present spouse, if living; otherwise
equally among my children (with any
deceased child's share passing to the
deceased child's descendants).

(b) Cholce Two: Nothing to my spouse
(if T am married); all equally among my
children (any deceased child's share shall
pass to that child’s descendants).

{¢) Choice Three: All  to the
following person:

{d) Choice Four: Equally among the
following persons who survive me (INSERT
EACH PERSON'S NAME):

{(Note that under Choice Three, survival is not required to take,

‘However, ~survival -is -required under -Choice Four. - Is this difference

intentional or inadvertent? Note that “clothing" and "jewelry” have

been added to the list found in existing law and that the State Bar
Py




Revision list includes "automobiles,"” rather than  "personal
automobiles" as under existing law)

The State Bar Revision gives more choices than the existing
provision, For example, I can give all the household and personal
items to a friend or equally to several friends. This is not permitted
under the existing statute. This expansion of the choices may be
useful if I am not married.

The State Bar Revision also permits the testator to give the
surviving spouse none of the household and personal items that are
owned by the testator (the testator's one-half interest iIn the
community property and the testator's separate property). None of the
statutory wili forms used in other states permit the testator to give
all of the testator's share of the household and personal items to
someone other than the surviving spouse. Should this alternative be
included in the statutory will form? The staff doubts that this
alternative will be used and its inclusion adds complexity to the form.

The State Bar Revision also would revise the Cash Gifts provision
to simplify the provision and to allow cash gifts up to four persons
{(instead of one as permitted under the existing form). The following
is the revised provision:

4, Cash Gifts. I make the following cash gifts in the
amounts stated, and I sign my name in the box after each
gift, If I don't sign in the box, I do not make a gift. If
a named person deoes not survive me, the gift to that person
is void. Fo death tax shall be pald from these gifts. SIGH
AFTER EACH GIFT.

Eame of Person or Charity Amount of You sign here
Gash Gift

This revision would increase the abllity of the testator to make
specific gifts of cash, since it permits four gifts of cash instead of
only one as permitted by existing law, However, the revised provision
does not permit the testator to give one child the automoblle and
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another a plece of Jewelry and to give the remaining household and
personal items te the surviving spouse. This we believe is a seriocus
deficiency in the revised prowvision.

Even taking into account the revisions that would be made by the
State Bar Revislon, the staff would prefer a scheme drawn from the

schemes used in other states {discussed below).

THE MATNE SCHEME (Maine statute set out in Exhibit 5)
The Maine statute includes the fellowing provision:

2.2 PERSORAL AND HOUSEHOLD ITEMS. I give all my
furniture, furnishings, household items, personal
automoblles, and personal items to my spouse, if living;
otherwise they shall be equally divided among my children who
survive me; except as specifically provided below: (specific
distribution not valid without signature.)

I leave the following specific 1items to the person(s)
named:

(name) {description of item) {signature)

This is a useful provision. It permits me to give a specific gift
to up to three individuals, with the balance of the household and
personal items golng as one would normally expect. However, the form
does not provide much space for the deseription of the item. It is not
clear whether the form limits specific gifts te only household and

personal items. Does "specific items" include other tangible and
intangible personal property? For example, it is not clear that I can
give my stock in IBM te one of my children. In addition to the
provision for gifts of "specific items,"” a separate provision of the
Maine statute permits a gift of specific real property. This provision

is set out below.

2.1 REAL PROPERTY. I give all my real property to my
spouge, if 1living; otherwise it shall be equally divided
among my children who survive me; except as specifically
provided below: (specific distribution not valid without
gignature.)




I Jleave the following specific real property to the
person{s) named:

(name) {description of item) {signature)

This provisicn, together with the one set out above, permits the
testator using the Maine Statutory Will to make specific gifts of real
property and of personal and household items and perhaps of other
tangible and intangible personal property. Here again, there may be
insufficient space on the form for an adequate description of the
property,

Another provision of the Maine Statutory Will permits cash gifts
to charitable organizations or institutions. However, there is no
clear provislon in the Malne Statutory Will for a specific gift of a
security, bond, mortgage, or perscnal property used In a trade or

business or for a cash gift to an individual.

THE MICHIGAN SCHEME (Michigsn statute set out In Exhibit 6)

The Michigan statute includes the following provision:
2.2 PERSONAL AND HOUSEHOLD ITEMS.

I may leave a separate list or statement either in my
handwriting or signed by me at the end, regarding gifts of
specific books, Jjewelry, clothing, automobiles, furniture,
and other personal and household items.

I give my spouse all my books, jewelry, clothing,
automobiles, furniture, and other personal and household
items not included on any such separate list or statement.
If I am not married at the time I =sign this will, or 1f my
spouse dies before me, my personal representative shall
distribute those 1tems, as equally as possible among my
children who survive me, If no children survive me, these
items shall be distributed as set forth in paragraph 2.3.

Any inheritance tax due shall be paid from the balance
of my estate and not from these gifts.

This 1s wvery similar to the Maine scheme except that the list of
specific gifts is not contained in the text of the form; the list is a
separate list that is In addition to the text of the statutory will.

There is no 1limit on the number of gifts that can be made in the
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specific 1list that follows the text of the statutery will. This scheme
greatly simplifies the form and its execution and provides great
flexibility in the disposition of the testater's property.

The Michigan provision is consistent with a provision of the
Uniform Probate Code:

Section 2-513. [Separate Writing Identifying Bequest of

Tangible Property.]

Whether or mnot the provisions relating to holographic
wills apply, a will may refer to a written statement or list
to dispose of items of tangible personal property not
otherwise specifically disposed of by the will, other than
money, evidences of indebtedness, documents of title, and
securities, and property used in trade or business. To be
admissible under this section as evidence of the intended
dispesition, the writing must either be in the handwriting of
the testator or be signed by him and must describe the items
and the devisees with reasonable certainty. The writing may
be referred to as one to be in existence at the time of the
testator's death; it may be prepared hefore or after the
execution of the will; it may be altered by the testator
after its preparation; and it may be a writing which has no
gignificance apart from its effect upon the dispositions made
by the will.

Gomment

As part of the broader policy of effectuating a
testator's intent and of relaxing formalitles of executioen,
this section permits a testator to refer in his will to a
separate document disposing of certain tangible personality.
The separate document may be prepared after execution of the
will, so would not come within Sectiom 2-510 on incorporation
by reference. It may even be altered from time to time. It
need only be either in the testator's handwriting or signed
by him. The typical case would be a list of personal effects
and the persons whom the testator desired to take specified
items.

The UPC provision is limited to items of tangible property not
specifically disposed of by the regular will and does not extend to
money, stock, bonds, mortgages, or property used in trade or business,
The writing need not be in existence at the time the will is executed.
It may be altered by the testator after its preparation.

The staff has not made a search to determine how many states have
adopted this UPC provision nor have we made an effort to determine
whether the enactment of such a provision in other states has created
problems. The existing California statute governing wills does not
include this UPC provision.

~11-




The separate statement or list permits more space for a complete
description of the specific property than would a space in the form
itself. Like the Maine scheme, the Michigan form permits specific
gifts only of household and personal items; the Michigan form permits
specific gifts of "specific books, jewelry, clothing, automobiles,
furniture, and other personal and household items.” The Michigan
statute does not permit me to give my stock in IBM to one of my
children.

The separate statement or list scheme is simple and should be easy
to understand. However, the Commission has declined te adopt this
scheme generally for wills. The guestion 1s whether such a scheme
should be adopted for the statutory will.

THE WISCONSIN SCHEME {(Wisconsin statute set out in Exhibit 7)

The Wisconsin statute includes the following provision:

2.1, PERSONAL, RECREATIORAL AND HOUSEHOLD ITEMS.
Except as provided In paragraph 2.2, I give all my furniture,
furnishings, househeold items, recreational equipment,
personal automoblles and personal effects tc my spouse, if
living; otherwise they shall be divided equally among my
children who survive me.

2.2, GIFTS TO PERSORS OR CHARITIES. I make the
following gifts to persons or charities in the ecash amount
stated in words (....Dollars) and figures ($....)} or of the
property described, I SIGN IN EACH BOX USEL. I WRITE THE
WORDS "NOT USED" IN THE REMAINING BOXES. If I fail to =sign
opposite any gift, then no gift is made. If the person
mentioned does not survive me or If the charity does not
accept the gift, then no gift is made.

FULL NAME OF PERSON [AMOURT OF CASH GIFT SIGNATURE OF
OR CHARITY TO OR DESCRIPTICHN TESTATOR.
RECEIVE GIFT. (Name OF PROPERTY.
only one. Please

print.)
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FULL NAME OF PERSON |AMOUNT OF CASH GIFT SIGHATURE OF
OR CHARITY TO OR DESCRIPTION TESTATOR.
RECEIVE GIFT. {Name OF PROPERTY.
only one. Please
print.)
FULL NAME OF PERSON |AMOUNT OF CASH GIFT SIGNATURE OF
OR CHARITY TO OR DESGCRIPTIOHN TESTATOR.,
REGEIVE GIFT. (Hame OF PROPERTY.
only one. Pleasge
print.)
FULL NAME OF PERSON |AMOUNT OF CASH GIFT SIGNATURE OF
OR CHARITY TOQ OR DESCRIPTION TESTATOR.
RECEIVE GIFT. (Hame OF PROPERTY.
only one. Please
print.)
FULL NAME OF PERSOR |AMOUNT OF CASH GIFT SIGHATURE OF
OR GHARITY TO OR DESCRIPTIOR TESTATOR.
RECEIVE GIFT. (Name OF PROPERTY,
only one, Please
print.)

The Wisconsin provision allows the testator to make up to five

gifts of specific property. The gifts may be cash, real property, or

any type of personal property, whether tangible or intangible. The
specific gift provisions are included within the text of the statutory
will form, rather than on a separate sheet. Using the Wisconsin form,
the testator using the statutory will can give the residence to one
child,

the car to another, shares of stock to another, and a keepsake

to a nonrelative.
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STAFF RECOMMERDATION

The staff prefers the scheme used in Wisconsin. The scheme gives
the testator the ability to make 8specific gifts of all kinds of
property. We believe that the form is simple to use and easy to
understand. We believe that the ability to make specifiec gifts should
apply to all types of property-—real, tangible personal property, and
intangible personal property. We can accept the 1limitation that
permits only not more than five gifts of specific property. We have
adopted the Wisconsin scheme in the staff recommended draft.

The staff would not include the requirement that a person given a
specific gift survive the maker of the will. We would leave this to
the general antilapse provigion. 8See Prob. Code § 6147. Generally
speaking, under the antilapse statute, the issue of the deceased
devisee take in place of a devisee who fails to survive the testator
if the deceased devisee is kindred of the testator or the testator's
spouse. This rule was adopted in the antilapse statute because it is
thought to effectuate the likely intent of the testator, We see no
reason to apply a contrary rule in the statutory will,

We have some doubt whether it is desirable to include the
provision of the State Bar Revision that permits the testator to give

g2ll of the househeold and perscnal items to the children or one or more

friends in a case where the spouse of the testator survives the
testator. We belleve that the case where the testater will want to
make this choice will be rare, but the testator may make the cholce by
mistake. The Commission should give some thought to whether the form
should give the testator this optioen.

Nevertheless, we have retained in the staff recommended form the
four choices that would be given by the State Bar Revision with some
revigsions in language indicated below. Specifically, we recommend the
followlng provisions:

3. ITEMS OF PERSONAL PROPERTY. Except for the particular
items listed in paragraph 4 below, I give all my furniture,
furnishings, household 1tems, clothing, jewelry, automobiles,
and personal items as provided below. (SELECT ONE CHOICE
ONLY BY SIGNING IN THE APPROPRIATE BOX.)

Cholce One; If my spouse survives
me, to my spouse; otherwise to my
descendants (my children and the
descendants of any deceased child).
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Choice Two: HNothing to my spouse (if
I am married); all to my descendants (my
children and the descendants of any
deceased child).

Choice Three: All to the following
person: (INSERT NAME OF ONE PERSON ONLY.)

Choice _ Four: Equally among the
following persons: (INSERT EACH FPERSON'S
RAME.)

4, GIFTS OF CASH OR OF PARTICULAR PERSONAL PROPERTY OR REAL
ESTATE. (OPTIONAL.) I make the following gifts of cash or
of the property described, and I sign my name in the box
after each gift, If I don't sign in the box, I do not make a
gift. No death tax shall be paid from these gifts. (SIGN
AFTER EACH GIFT.)

FULL NKAME OF PERSON |AMOUNT OF CASH GIFT SIGN YOUR RAME
OR CHARITY TO OR DESCRIPTION OF IN THIS BOX
RECEIVE GIFT,. (Name | PROPERTY. FOR THIS GIFT.
only one. Please

print.)

FULL RAME OF PERSON |AMOUNT OF CASH GIFT SIGH YOUR NAME
OR CHARITY TO OR DESCRIPTION OF IN THIS BOX
RECEIVE GIFT. (Name :; PROPERTY. FOR THIS GIFT.
only one, Please

print.)
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FULL RAME QF PERSON
OR CHARITY TO

RECEIVE GIFT. (Name
only one. Pleasge
print.)

AMOURT OF CASH GIFT
OR DESCRIPTION OF
PROPERTY.

SIGN YOUR HNAME
IN THIS BOX
FOR THIS GIFT,.

FULL RAME OF PERSON
OR CHARITY TO

RECEIVE GIFT. (Name
only one. Please
print.)

AMOUNT OF CASH GIFT
OR DESCRIPTION OF
PROPERTY.

SIGN YOUR NAME
IN THIS BOX
FOR THIS GIFT.

FULL NAME OF PERSON
OR CHARITY TO
RECEIVE GIFT. (Name

AMOUNRT OF CASH GIFT
OR DESCRIPTION
OF PROPERTY.

SIGN YOUR HAME
IR THIS BOX
FOR THIS GIFT.

only one, Please
print.)

Choices 1 and 2 of paragraph 3 above provide for the distribution
of property "tc my descendants (my children and the descendants of any
deceased child).”
the maker's children survive the maker 1s determined by
Code Section 6209. This

substance in the revised statute, to read:

§ 6257, Mammer of digtribution to "descendants”
6257. Property to be distributed under a California

Statutory Will to a person's descendants, or to "my
descendants {(my children and the descendants of any deceased
child),” shall he divided into as many equal shares as there
are (1) 1living descendants of the nearest degree of 1living
descendants and (2) deceased descendants of that same degree
who leave descendants. Each llving descendant of the nearest
degree shall recelve one share., The share of each deceased
descendant of that same degree shall he divided among his or
her descendants in the same manner.

The meaning of this language in a case where none of
existing
centinued in

Probate gection would be

Section 6257 is the same 1in substance as
{(repealed California Statutory Will

Comment,
former Section 6209
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statute). The rule stated in Section 6257 is consistent with
the general rule concerning taking by representation. See
Section 240 (representation).

DISPOSITION OF BALARCE OF ESTATE
EXISTIRG CALIFORNIA STATUTE
The existing California Statutory Will form contains the following

paragraph governing the disposition of the balance of the estate:

2.3, ALL OTHER ASSETS (MY "RESIDUARY ESTATE"). I adopt
only one Property Disposition Clause in this paragraph 2.3 by
writing my signature in the box next to the title of the
Property Disposition Clause I wish to adopt. I sign in only
one box. I write the words "not used"” in the remaining
boxes, If I sign in more than one box or 1f I fail to sign
in any box, the property will be distributed as if I did neot
make a will.

PROPERTY DISPOSITIOR CLAUSES (Select one.)

(a) TO MY SPOUSE IF LIVIRG: IF NOT
LIVING THEN T0 MY CHILDREN ANRD THE
DESCENDANTS OF ANY DECEASED CHILD.

{b) TO MY CHILDREN AND THE DESCENDANTS OF
ARY DECEASED CHILD, I LEAVE NOTHIRG
T0 MY SPOUSE, IF LIVING.

{¢) TO BE DISTRIBUTED AS IF I DID ROT
HAVE A WILL.

It is not surprising that the person completing the existing form
will have difficulty understanding and complying with the complex

directions for the disposition clauses relating to all other assets,

STATE BAR REVISTOR

The State Bar Revision revises the paragraph governing the
disposition of the balance of the estate to read:

5. Balance of My Assgsets, I give the balance of my other
assets as provided below (SELECT ONE CHOICE ONLY BY SIGNIRG
IN THE APPROPRIATE BOX). If I sign in more than one box or
if I don't sign in any box, the court will distribute my
assets ag 1f I did not make a will.
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{a) Choice One: If I am now married,
to my present spouse, If living; otherwise
equally among my children (with any
deceased child’'s share passing toc the
deceased child's descendants}.

{b) Choice Two: HNothing to my spouse
{if I am married); all equally among my
children (any deceased child's share shall |
pass to that child's descendants).

{(c) GChoice Three: Equally among the
following persons who survive me (any
deceased person's share shall be added
equally among the surviving persons’
shares):

NHames of persons:

(d) Choice Four: To those persons
designated under California law as 1if I
did not have a Will.

This revision gives one more important cheice. Under Choice
Three, the maker of the statutory will can give the remainder of his or
her estate to a friend or friends or to only one or less than all of
the maker's children or descendants of deceased children. This is a
significant improvement in the existing form. However, the staff has
several problems with Choice Three, We would delete the language "who
survive me (any deceased person's share shall be added equally among
the surviving persons' ghares)." The would eliminate the survival
requirement so the antilapse statute would apply. Where the antilapse
statute does not apply and the named person does not survive, the
general statute governing a failed devise of a share of the residue
would apply. See Prob. Gode § 6148. We see no need to confuse the
person using the form with wunnecessary language dealing with this
possibility.

STA¥F RECOMMENDATIO
The staff recommends the following provision to be used in the
California Statutory Will to deal with the disposition of the remalnder

of the estate:
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5. Balance of My Property, I give the balance of my
property as provided below. {SELECT ONE CHOICE ONLY BY

SIGNIRG IN THE APPROPRIATE BOX.) If I sign in more than one
box or 1f I don't sign in any box, the court will distribute
thls property to my heirs at law as if I did not make a will.

Choice One: If my spouse survives
me, to my spouse; otherwise, to my
descendants {my children and the
descendants of any deceased child}.

Choice Two: Nothing to my spouse (if
I am now married); all to my descendants
(my children and the descendants of any
deceased child).

Choice Three: Equally among the
following persons: (INSERT EACH PERSON’'S
NAME. )

Cholce Four: To those heirs at law
designated under California law as i1if I
did not have a will,

SPECIAL PROVISTONS FOR PERSONS UNDER 25

STATE BAR REVISION

The State Bar Revision would add a new provision to the Statutory
Will to give the maker the ability to delay distribution of property to
a beneficlary until the beneficiary attains the age of 25, No similar
provision is found in the existing statute. The State Bar Revision

provision reads:

6. Special Provisions for Persons Under 25. If a portion of

my estate passes to a person under age 25, that portion shall
be held as follows. Choice One applies if I don't sign in
either box. {SELECT ONE CHOICE ORLY BY SIGNIRG IN THE
APPROPRIATE BOX):

Choice One: Outright to the person
(and 1f the person is under age 18, to the
Guardian of the person’'s Property designed
in paragraph 7 below)
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Choice Two: To the persons named
below in the order designated as custodian
for the person until age _  (insert any
age between 18 and 25; 1f wou do not
select an age, age 21 will apply) under
the California Uniform Transfers te Minors
Act (and if I don't name a custodian, the
court may designate one):

Name of First Custodian to Serve

KName of Second Custedian to Serve

Hame of Third Custecdian to Serve

The State Bar Committee states the following in explanation of
this addition:

[This provision] is an expansion of, and substitute for, the
present “famlly pot trust". It expands the concept to
"minors" who are not children (e.g., nieces and nephews).
Since the Statutory Wills should normally be used only by
makers with smaller estates, the California Uniform Transfers
to Minors Act (CUIMA) was selected as a simple wvehicle to
allow many makers to deal with the problem. Many makers felt
that age 18 or 21 was simply too young to give assets to
children or nieces or nephews, and they asked that they be
allowed the flexibility of deferring distribution of assets
until any age between 18 and 25 (which is what the California
version of CUTMA presently provides).

The staff has serious concerns about this new provision. First,
we do not believe that very many persons will understand it., This is a
real problem since few persons who will use a Statutory Will form will
have the benefit of 1legal counsel. Second, the provision is
inconsistent with the statutory provision in the (alifornia Statutory
Will statute dealing with the power of the eXecutor. That provision,
found in Section 6245 (mandatory clauses of all California statutory

wills) reads:
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{b) POWERS OF EXEGUTOR.

x * * *

(2) The executor may distribute estate assets otherwise
distributable to a miner beneficiary to (A) the guardian of
the minor's person or estate, (B) any adult person with whom
the minor resides or whe has the care, custody, or control of
the minor, or (C) a custodian, serving on behalf of the minor
under the Uniform Gifts to Minors Act of any state or the
Uniform Transfers to Minors Act of any state.

The executor is free of 1liability and is discharged from
any further accountability for distributing assets in
compliance with the provisions of this paragraph.

STAFF RECOMMENDATION

The sastaff agrees that many persons will want distribution to
beneficiaries under age 25 deferred until the beneficlary reaches 25 or
some lower age over age 18. However, we believe that the State Bar
Revision provision should not be included in the Statutory Will form.
Instead, we would revise the provision relating to the power of the
executor under the Statutory Will to deal with this problem.
Specifically, we would revise the provision set out above to read:

{2) The executor may distribute estate assets otherwise
distributable to a minor beneficiary to (A) the guardian of
the minoer's person or estate, (B) sny adult person with whom
the minor resides or who has the care, custody, or ccntrol of
the minor, or (C) a custodian serving—on-behalf—of for the
minor under the Undferm-Gifts—-to--Minore—het—of -any-state—or
the—Uniform--Transfers—+to--Minors-Aet—-of-any-state California
Uniform Transfers to Minors Act, Part 9 (commencing with
section 3900), or any other state's Uniform Transfers to
Minors Act or Uniform Gifts_to Minors Act. The executor may
distribute estate assets otherwise distributable to a
beneficiary under age 25 to a custodlan under the California
Uniform Transfers to Minors Act, Part 9 (commencing with
Section in which case the executor shall provide n

making the transfer pursuant to Section 3909, that the time

for the transfer to the beneficlarvy of the custodial property

so transferred is delayed until the beneficiarv attains the
age of 25 vears, except that the executor Iin his or her
discretion may provide, in making the transfer pursuant to
Section 3509, that the time for transfer to the beneficiary

of the cugtodial property so transferred is delaved only to
an_ earlier time, not earlier than the time the beneficlary
attaing the age of 18 vyears, The executor is free of
liability and is discharged from any further accountability
for distributing assets in compliance with the provisions of
this paragraph.
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This revision gives the executoer the option of making a transfer
to a custodian and delaying the direct distribution to the beneficiary
until age 25. The executor can make this decision in light of the
circumstances existing at the time of the testator's death and at a
time when the executor is likely to have the advice of legal counsel.
This appears to be a good solution to the problem and does not
complicate the Statutory Will form.

IMPROVED WORDING OF ATTESTATION CLAUSE

The State Bar Revision improves the wording of the Attegstation
clause to make the statutory will truly "self proving." The staff
strongly urges the Commission to adopt the wording of the State Bar
‘Revision.

The State Bar Revision revises the Notice to Witnesses regarding
the execution procedure to read:

(NOTICE TO WITKESSES: IWO0 (2) ADULTS MUST SIGN AS
WITNESSES. EACH WITNESS MUST READ THE FOLLOWIRG GCLAUSE
BEFORE SIGRNING. THE WITNESSES MUST NOT BE RELATED TO THE
MAKER AND SHOULD NOT RECEIVE ASSETS UNDER THIS WILL.)

The statement "THE WITNESSES MUST HOT BE RELATED TO THE MAKER"
does not appear in the existing California Statutory Will statute and
there i1s no such requirement in California law. The staff would omit

the statement.

ADMISSTON OF "TECHNYCALLY DEFECTIVE"™ STATUTORY WILI, TO PROBATE

As previously indicated, it has been stated that one-half of
statutory wills offered for probate in Los Angeles County are rejected
because they are improperly completed or not signed. The Committee of
the State Bar Section that prepared the revised draft of the California
Statutory Will made the following recommendation:

We recommend that enabling legislation permit the court to
admit a "technically defective" Statutory Will to probate 1if
it determines that execution requirements were substantlally
met. One reviewer suggested that the requirement of
witnesses was an anachronism, and should be deleted
entirely. Most other reviewers thought that witnesses
(particularly on a Statutory Will form) must be required
because of the greater possibility of fraud or undue
influence being exerted.

—22_




Many of the law reform agencies of English commonwealth counties
have considered this problem and made recommendations for admission of
wills that fall to satigfy the technical requirements for execution of
a will, BSee Exhibit 4 attached. To deal with this problem, the staff
recommends the inclusion of the following provision in the statutory
will statute:

6270 Validity of will where lack of full compliance with
execution requirements

62708, Notwithstanding Section 6110, a document executed
on a California Statutory Will form provided by Section 6275
is valid as a will if all of the following requirements are
satisfied:

{(a) The form 1s signed by the maker.

{(b) The court 1s gatisfied that the maker knew and
approved of the contents of the will and intended it to have
testamentary effect.

(¢) The testamentary intent of the maker as reflected in
the document is clear.

Comment., Section 6270 is a new provision. Since the
great majority of statutory wills are executed by persons who
do not have the advice of counsel, it is Important that some
provision be made to save statutory wills that otherwise
would be invalid because of the failure tc comply with the
technical execution requirements,

Under Section 6270, the court may find that a document
executed on the California Statutory Will form to be & valid
will even though not executed with the formalities required
by Section 6110. For example, the witnesses might not be
"present at the same time" to witness the signing of the
will, or omne of the witnesses to the will may not be
competent to be a witness (see Section 6112), or there may be
only one or no witnesses to the will,

EFFECT OF ADDITIONS OR DELETIONS ON STATUTORY FORM
Section 6225 provides:

6225. (a) A California statutory will may be revoked and
may be amended by codicil in the same manner as other wills.

(b) Any additions to or deletions from the California
statutory will on the face of the California statutory will
form, other 1in accordance with the instructions, are
ineffective and shall be disregarded.

Subdivision (a) of Section 6225
Subdivision {a) of Section 6225, which adopts the general law
applicable to wills, is unnecessary in view of proposed Section 6265

which provides:
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§ 6265. Application of general law
6265. Except as specifically provided in this chapter,

the general law of California relating to wills applies to a
California Statutory wWill.

Comment. Section 6265 iz the same in substance as
former Section 6248 (repealed California Statutory Will
statute). The phrase "relating to wills" has been added to
the language of former Section 6248, The section makes clear
that, except as provided in this chapter, general California
law relating to wills applies to a California Statutory
Will. Thus, for example, Sections 6100 ("An individual 18 or
more years of age who is of sound mind may make a will"),
6110 (manner of execution of will), 6120 (acts constituting
revocation), 6122 (effect of dissolution or annulment of
marriage on will), 6123 (second will revoking first will, or
subsequent will which revokes a prior will or part expressly
or by inconsistency), 6124 (presumption of revocation), 6147
(antilapse statute), and 6148 (falled devises) apply to a
statutory will. This chapter may, however, provide a special
rule that modifies a rule of the general law relating to
wills, TFor example, Section 6270 permits the court to find
valld a defectively executed will executed on a California
Statutery Will form if the court is satisfied that the maker
gigned the will and knew and approved of the contents of the
will and intended it to have testamentary effect. For
another special rule applicable tc a California Statutory
Will, see Section 6259 (120-hour survival requirement)

Subdivision (b) of Section 6225
Subdivision (b} of Section 6225 provides that any additions to or

deletions from the CGCalifornia statutory will on the face of the
California statutory will form, other 1n accordance with the
instructions, are ineffective and shall be disregarded. The staff
believes that this is an is an undesirable rule that should not be
continued, What if the intent of the testator in making the addition
or deletion is clear and it would be inconsistent with the testator's
clear intent to disregard the addition or deletion? What if it is
clear that the testator did not intend the provision to apply without
the addition or deletion, but the testater's intent in making the
addition or deletion is unclear?

The apparent assumption underlying the rule set forth in
subdivision (b) of Section 6225 1s that the addition or deletion was
made by someone other than the testator. To avoid this possible fraud,
the addition or deletion is to be disregarded and the will is to be
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given effect as iIf the addition or deletion had not been made. The
problem the staff has with this assumption is that the staff believes
it is far more likely that the testator will seek to modify the
inflexible statutory will form to meet the testator’'s desire. It may
be clear that the testator made the addition or deletion. Giving the
will effect by disregarding the addition or deletion in this situation
obviously defeats the testator's Intent. The staff recommends a more
flexible provision be substituted for subdivision (b) of Section 6225.

The staff would include the following statement in bold face type
in the Notice at the heginning of the statutory will form:

. Warning! Do not add or cress out any words on this form
(except for filling in the blanks) because all or part
of this will may not be valid if you do so.

We would include this statement because we want to discourage the
testator from making unauthorized revisions in the form. We would add
the following provision to the statute to deal with the =ituation where
the testator makes unauthorized additions or deletions from the
gtatute:

§ 6269, Additions or deletions made on face of will

6269, Where an addition to or deletion from the
California Statutory Will 1s made on the face of the
California Statutory Will form, other than in accordance with
the instructions, the addition or deletion shall be given
effect only 1f the intent of the maker is clear. If the
intent 1s unclear, the court may either determine that the
addition or deletion is ineffective and shall be disregarded
or may determine all or a portion of the California Statutory
Will is invalid, whichever is more likely to be consistent
with the intent of the maker.

Comment., Section 6269 supersedes subdivision (b) of
former Section 6225 (repealed <California Statutory Will
statute) which provided that an addition to or deletion from
the California Statutory Will on the face of the California
Statutory Will form, other than 1In accordance with the
instructions, is ineffective and shall be disregarded.
Section 6269 gives effect to the maker's testamentary intent
where the intent is clear. Thus, the court will give effect
to the will with the addition or deletion where that 1is
consistent with the clear intent of the maker. Or the court
may ignore the addition or deletion, or may find all or a
portion of the will invalid, whichever is mocre likely to be
consistent with the intent of the maker.
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PROVIDING INFORMATION TO PERSON EXECUTING THE FORM
The existing statutory will form contains a fairly brief statement

at the beginning of the form that advises the person concerning various
matters of importance in connection with the execution of the form.
The State Bar Revision would substitute for this a fairly lengthy
informational statement in the form of questions and answers.

The staff believes that the substance of the hrief statement now
found at the beginning of the statutory will form should be retained
but that it should include a reference te the Questions and Answers
which would be found at the end of the statutory will packet. We fear
that 1f too much information is included {n front of the statutory will
itself, the testator will not read any of it. We believe it is better
to note the mest important matters at the front of the statutory will
packet and to refer the testator to the Questions and Answers for more
detail and additional information.

The State Bar Revision would print definitions at the beginning of
the form. The staff recommends against this because the definitions
will not be understandable to the average person. However, we would
continue the present requirement that the definitions and full text of
the disposition and mandatory clauses be printed following the text of

the form.

IDERTIFICATION OF FAMILY MEMBERS

The existing Californla form does not regquire the testator to name
immediate family members. The State Bar Revision form does. The
reason is:; "This may be important if the signer of the Will {hereafter
"maker"} decides to deliberately omit someone.™

The State Bar Revision form requires the listing of the spouse and
the "living children" of the testator. We believe this information is
readily available, and listing only living children is not sufficient
gince decedent's of deceased child share whenever the estate goes to
children. To list only living children is likely to confuse the person
using the will form: The person may believe that a "deceased child”
for the purpose of the will is one living when the will was signed but
who died before the testator., The person may belleve that only living
children will take under the will. The person may believe that he or
she can disinherit a living child by not listing the child.
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STAFF REC ED FOBRM REVISED STATUTE

A staff recommended draft of a revised Statutory Will form is set
ocut as Exhibit 1,

A staff recommended redraft of the statutory will statute is set
ocut as Exhibit 3. The revised statute includes the provisions of
existing law (after July 1, 1991) which provide a 120-hour requirement
for a beneficiary (Chapter 710 of the Statutes of 1990) and provide
that the estate does not pass under the in-law inheritance statute
(Chapter 79 of the Statutes of 1990). The changes made in the language
of the existing statute by the revised statute are indicated in the
Comments to the sections of the revised statute.

The existing California statute is set out as Exhibit 2.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Memo 90-123 Study L-3049
Exhibit 1
Staff Recommended Revised Statutory Will Form

CALIFORNIA STATUTORY WILL
NOTICE

1. Any person age 18 or over and of sound mind may sign a will.

2. There are several kinds of wills. If you choose to complete this form, you will have a California
Statutory Will. If this will does not meet you wishes in any way, you should talk with a lawyer before
using this form.

3. The full text of statutory provisions (Definitions and Rules of Construction, the Property Disposition
Clauses, and the Mandatory Clauses) that apply to this California Statutory Will are contained in the
California Probate Code and a copy is attached to this form.

4. This will has no effect on jointly-held property, on retirement plan benefits, or on life insurance on
your life if you have named a beneficiary who survives you.

5. This will is not designed to reduce taxes. You may want to discuss the taxes with a tax advisor.

6. This will treats adopted children the same as natural children. You should talk to a lawyer if you have
step-children or foster children you have not adopted or if you have children born when you were not
married.

7. You should keep this will in your safe deposit box or other safe place. You should tell your family
where the will is kept.

8. You may revoke this will, and you may change it by making and signing a new will. If you marry or
divorce after you sign this will, you should make and sign a new will.

The Questions and Answers sheets attached to this form contain additional information to help you
understand about wills and to help you to decid¢ if this California Statutory Will form meets your needs.
You should read the Questions and Answers before you use this form.

INSTRUCTIONS

1. Read the entire will form carefully before you begin filling in the blanks. If there is anything you do
not understand, you should ask a lawyer to explain it to you.

2. Complete the blanks on the will form. Follow the instructions on the form carefully. Warning! Do
not add or cross out any words on the form (except for filling in the blanks) because all or part of this
will may not be valid if you do so.

3. Date and sign the will and have two witnesses sign it. You and the witnesses must read and follow the
witnessing procedure described at the end of this will.

castwlv3.pm3 1




CALIFORNIA STATUTORY WILL OF

{Print Your Full Name.)

1. Will. This is my will. I revoke all prior wills and codicils.

2. Household and Personal Items. Except for the particular items listed in paragraph 3 below, I give all my
fumiture, fumishings, household items, clothing, jewelry, automobiles and personal items as provided below.

(Select pne choice only by signing in the appropriate box.)

a. Choice One: If my spouse survives me, to my spouse;
otherwise to my descendants (my children and the
descendants of any deceased child).

b. Choice Two: Nothing to my spouse (if I am married); all
to my descendants (my children and the descendants of any
deceased child).

¢. Choice Three: All to the following person:

d. Choice Four: Equally among the following persons:
{(Insert each person’s name.)

3. Gifts of Cash or of Particular Personal Property or Real Estate. (Optional.) I make the following gifts
of cash or of the property described, and I sign my name in the box after each gift. If I don’t sign in the box,
I do not make a gift. No death tax shall be paid from these gifts. (Sign after each gift.)

Full Name of Person Amount of Cash Gift
or Charity to Receive Gift or Description of Property
{Name only one. Please Print.)

Sign Your Name
In This Box for This Gift

Full Name of Person Amount of Cash Gift
or Charity to Receive Gift or Description of Property
{Mame only one. Please Print.)

Sign Your Name
In This Box for This Gift




Full Name of Person Amount of Cash Gift Sign Your Name
or Charity to Receive Gift or Description of Property In This Box for This Gift
{Name only one. Please Print.)

Full Name of Person Amount of Cash Gift Sign Your Name
or Charity to Receive Gift or Description of Property In This Box for This Gift
{Name only ope. Pleage Print.)

Full Name of Person Amount of Cash Gift Sign Your Name
or Charity to Receive Gift or Description of Property In This Box for This Gift
{Mame only one. Please Print.)

4. Balance of My Property. I give the balance of my property as provided below. (Select gng choice only by
signing in the appropriate box.) IfI sign in more than one box orif I don’t sign in any box, the court will distribute
this property to my heirs at law as if I did not make a will.

a. Choice One: If my spouse survives me, to my spouse;
otherwise to my descendants (my children and the
descendants of any deceased child).

b. Choice Two: Nothing to my spouse (if I am married); all
to my descendants (my children and the descendants of any
deceased child).

c. Choice Three: Equally among the following persons:
{Insert each person’s name.}




d. Choice Four: To those heirs at law designated under

California law as if I did not have a will.

5. Guardian. H1 have a child under age 18 and the child does not have aliving parent at my death, I nominate
the following persons to serve in the order designated as guardian of each of my children who requires one: (An
individual can serve as Guardian of the Person, or Guardian of the Property, or of both. A corporation can serve

only as Guardian of the Property.)

Name of First Guardian of the Person

Name of First Guardian of the Property

Name of Second Guardian of the Person

Name of Second Guardian of the Property

Name of Third Guardian of the Person

Name of Third Guardian of the Property

6. Executor. I nominate the following individuals or corporations to serve in the order designated as executor:
{You may name one, two or three individuals or corporations to serve consecutively; if you don’t name any, the

court will appoint one for you.)

Name of First Executor To Serve

Name of Second Executor To Serve

Name of Third Executor To Serve

7. Bond. My signature in this box means a bond is not required for any person named as executor or guardian.
A bond will be required if I do not sign in this box. (Your estate must pay for the bond if one is required.)

No bond shall be required.

¥




(Notice: you must sign this will in the presence of two (2) adult witnesses. The witnesses must sign |
their names in your presence and in each other’s presence. You must first read to them the following
two sentences.)

This is my will. I ask the persons who sign below to be my witnesses.

Signed on at , California.
(Date) (City)

Signature of Maker of Will

(NOTICE TO WITNESSES: Two (2) adults must sign as witnesses. Each witness must read the
following clause before signing. The witnesses should not receive property under this will).

Each of us declares under penalty of perjury under the laws of the State of California that the following is
true and correct:

(i) on the date written below the maker of this will declared to us that this instrument was the maker’s
will and requested us to act as witnesses to it; i

(ii} we understand this is the maker’s will;
(iii) the maker signed this will in our presence, all of us being present at the same time;

(iv) we now, at the maker’s request, and in the maker’s and each other’s presence, sign below as
witnesses,

(v) we believe the maker is of sound mind and memory; ;
(vi) we believe that this will was not procured by duress, menace, fraud, or undue influence;
(vii) the maker is age 18 or older; and

(viii) each of us is now age 18 or older, is a competent witness, and resides at the address set forth after i
his or her name. !

Dated: , 19

Signature Residence Address:
Signature of Witness

Print Name Here:

Signature Residence Address:
Signature of Witness

Print Name Here:

AT LEAST TWO WITNESSES MUST SIGN
A NOTARY IS NOT REQUIRED OR SUFFICIENT
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DEFINITIONS AND RULES OF CONSTRUCTION
(Statutory Provisions Found in California Probate Code)

§ 6251, Descendants

6251. “Descendants” means children, grandchildren, and their lineal
descendants of all generations, with the relationship of parent and child at
each generation being determined as provided in California Probate Code
Section 6152. A reference 1o “descendants” in the plural includes a
single descendant where the context 80 requires.

§ 6252. Executor

6252. “Executor” means both the person designated as executor in a
California Statutory Will and any other person acting at any time as the
executor or administrator under a California Statutory Will.

§ 6253. Heirs at law

6253. “Heirs at law” means those persons who would take under
California Probate Code Sections 6401 and 6402 if the maker did not
have a will.

§ 6254. Maker
6254, *“Maker” means a person who makes a California Statutory
Will,

§ 6255, Person
6255. *“Person” includes individuals and institutions.

§ 6256. Spouse

6256. “‘Spouse” means the maker’s husband or wife who is married to
the maker both at the time the maker signs the California Statutory Will
and at the time the maker dies.

§ 6257. Manner of distribution to *descendants”

6257. Property to be distributed under a California Statutory Will to a
person’s descendants, or to “my descendants (my children and the
descendants of any deceased child},” shall be divided into as many equal
shares as there are (1) living descendants of the nearest degree of living
descendants and (2) deceased descendants of that same degree who leave
descendants. Each living descendant of the nearest degree shall receive
one share. The share of each deceased descendant of that same degree
shall be divided among his or her descendants in the same manner.




§ 6258. 120-hour survival requirement

6258. A reference in a California Statutory Will to a person who
“survives me” or its equivalent means a person who survives the
decedent by 120 hours. A person who fails to survive the decedent by
120 bours is deemed to have predeceased the decedent for the purpose of
the Califomia Statutory Will, and the beneficiaries are determined
accordingly. If it cannot be established by clear and convincing evidence
that a person who would otherwise be a beneficiary has survived the
decedent by 120 hours, it is deemed that the person failed to survive for
the required period. The requirement of this section that a person who
survives the decedent must survive the decedent by 120 hours does not
apply if the application of the 120-hour survival requirement would result
in the escheat of property to the state.

§ 6259. Masculine pronouns; singular and plural words
6259. Masculine pronouns include the feminine, and plural and
singular words include each other, where appropriate.

PROPERTY DISPOSITION CLAUSES

§ 6276. Full text of clauses concerning disposition of
household and personal items (paragraphs 2a to 2d)

6276. The following are the full texts of paragraphs 2a to 2d,
inclusive, of the California Statutory Will:

(a) Paragraph 2a {Choice One): If I am married and my spouse
survives me, I give my spouse all my books, jewelry, clothing,
automobiles, household furnishings and effects, and other tangible
articles of a household or personal use. If my spouse does not survive
me, I give these items to my descendants. If none of my descendants
survives me, these items shall become part of the balance of my estate.

(b} Paragraph 2b (Choice Two): I give all my books, jewelry,
clothing, automobiles, household fumnishings and effects, and other
tangible articles of a household or personal use to my descendants. If
none of my descendants survives me, these items shall become part of the
balance of my estate.

{c) Paragraph 2c (Choice Three): I give all my books, jewelry,
clothing, automobiles, household furnishings and effects, and other
tangible articles of a household or personal use to the person named
below.

(d) Paragraph 2d (Choice Four): I give all my books, jewelry,
clothing, automobiles, household furnishings and effects, and other




tangible articies of a household or personal use to the persons named
below, to be divided among them in as nearly equal shares as practical in
my executor’s discretion.

§ 6277. Full text of clauses concerning disposition of

balance of assets (paragraphs 4a to 4d)

6277. The following are the full texts of paragraphs 4a to 4d,
inclugive, of the California Statutory Will:

(a) Paragraph 4a (Choice One): If I am married and my spouse
survives me, 1 give my spouse the balance of my estate. H my spouse
does not survive me, I give the balance to my descendants. If none of my
descendants survives me, I give the balance to my heirs at law.

(b) Paragraph 4b (Choice Two): I give the balance of my estate to
my descendants, If none of my descendants survives me, I give the
balance to my heirs at law.

(c) Paragraph 4c (Choice Three): 1 give the balance of my estate to
the persons named below, to be divided among them in equal shares.

(d) Paragraph 4d (Choice Four): I give the balance of my estate to
my heirs at law.

MANDATORY CLAUSES

§ 6278. Full Text of mandatory clauses

6278. The mandatory clauses of the California Statutory Will are as
follows:

(a) Intestate Disposition. If I have not made an effective disposition
of the balance of my estate, the executor shall distribute it to my heiss at
law.

(b) Executor’s Powers.

(1) The executor has all powers now or later conferred upon executors
by California law. This includes all powers granted under the
Independent Administration of Estates Act. This also includes the power
to: (A} sell estate assets at public or private sale with or without notice,
for cash or on credit terms, (B) lease estate assets without restriction as to
duration, and {C) invest any surpius moneys of the estate in real or
personal property, as the executor deems advisable.

(2) The executor may distribute estate assets otherwise distributable to
a minor beneficiary to (A) the guardian of the minor’s person or estate,
(B) any aduit person with whom the minor resides and who has the care,
custody, or control of the minor, or (C) a custodian for the minor under
the California Uniform Transfers to Minors Act, Part 9 {commencing
with section 3900), or any other state’s Uniform Transfers to Minors Act



or Uniform Gifts to Minors Act. The executor may distribute estate
property otherwise distributable to a beneficiary under age 25 to a
custodian under the California Uniform Transfers to Minors Act, Part 9
{commencing with Section 3900), in which case the executor shall
provide, in making the transfer to the custodian pursuant to Section 3909,
that the time for the transfer to the beneficiary of the custodial property
so transferred is delayed until the time the beneficiary attains 25 years of
age, except that the executor shall have discretion to provide in the
transfer to the custodian that the time for the transfer to the beneficiary
shall be delayed only to an earlier time not earlier than the time the
beneficiary attains the age of 18 years. The executor is free of liability
and is discharged from any further accountability for distributing assets
pursuant to this paragraph,

(3) On any distribution of assets from the estate, the executor shall
have the discretion to partition, allot, and distribute the agsets (A) in kind,
including undivided interests in an asset or in any part of it, or (B) partly
in cash and partly in kind, or (C) entirely in cash, If a distribution is
made to more than one beneficiary, the executor shall have the discretion
to distribute assets among them on a pro rata or non-pro rata basis, with
the assets valued as of the date of distribution.

(c) Guardian’s Powers. A guardian of the person nominated in the
California Statutory Will has the same authority with respect to the
person of the ward as a parent having legal custody of a child would
have. A guardian of the estate nominated in the California Statutory Will
has all of the powers conferred by California law. All powers granted to
guardians in this paragraph may be exercised without court authorization.
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QUESTIONS AND ANSWERS ABOUT THIS
CALIFORNIA STATUTORY WILL

The following information, in question and answer form, is
not a part of the California Statutory Will. It is designed to
help you understand about wills and to decide if this will
meets your needs.

1. What happens if I die without a will? If you die without
a will, what you own (your “assets”) in your name alone will
be divided among your spouse, children, or other relatives
according to state law. The court will appoint a relative to
collect and distribute your assets.

2. What can a will do for me? In a will you can designate
who will receive your assets at your death. You can designate
someone (called an “executor”) to appear before the court,
collect your assets, pay your debts and taxes, and distribute
your assets as you specify. You can nominate a guardian to
raise your children who are under age 18. You can nominate a
guardian to manage assets for your children until they reach
age 18, or you can designate someone to manage the assets for
your children until they reach age 25,

3. Does a will avoid probate? No. Whether or not you die
with a will, assets in your name alone usually go through the
court probate process. The court’s first job is to determine if
your will is valid.

4. What is community property? Can I give away my
share in my will? If you are married and you or your spouse
earmned money during your marriage from work and wages,
that money (and the assets bought with it) is community
property. You will can only give away your one-half of
community property. Your will cannot give away your
spouse’s one-half of community property.

5. Does my will give away all of my assets? Do all assets
go through probate? No. Money in a joint tenancy bank
account automatically belongs to the other named owner
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without probate. If your spouse or child is on the deed to your
house as a joint tenant, the house automatically passes to him
or her. Life insurance and retirement plan benefits may pass
directly to the named beneficiary. A will does not necessarily
control how these types of “non-probate” assets pass at your
death.

6. Are there different kinds of wills? Yes. There are
handwritten wills, typewritten wills, attorney-prepared wills
and statutory wills. All are valid if done precisely as the law
requires. You should see a lawyer if you do not want to use
this statutory will or if you do not understand this form.

7. Who may use this will? This will is based on California
law. It is designed for only California residents. You may use
this form if your are single, married, or divorced. You must
be age 18 or older and of sound mind.

8. Are there any reasons why I should not use this
Statutory Will? Yes. This is a simple will. Itis not designed
to reduce death or any other taxes. Talk to a lawyer to do tax
planning, particularly if (i) your assets will be worth more
than $600,000 at your death, or (ii) you own business related
assets, or (iii) you want to create a trust fund for your
children’s education or other purposes, or (iv) you own assets
in some other state, or (v) you want to disinherit your spouse
or descendants, or (vi) you have valuable interests in pension
or profit sharing plans. You should talk to a lawyer who
knows about estate planning if this will does not meet your
needs. This will treats most adopted children like natural
children. You should talk to a lawyer if you have step-
children or foster children whom you have not adopted or if
you have children born while you were not matried.

9. May I add or cross out any words on this will? No. If
you do, the will may be invalid. You may only fill in the
blanks. You may amend this will by a separate document
(called a codicil). Talk to a lawyer if you want to do
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something with your assets which is not allowed in this form.
10. May I change my will? Yes. A will is not effective until
you die. You may make and sign a new will. You may change
your will at any time, but only by an amendment (called a
codicil). You can give away or sell your assets before your
death. Your will only affects what you own at death.

11. Where should I keep my will? After you and the
witnesses sign the will, keep your will in your safe deposit
box or other safe place. You should tell trusted family
members where your will is kept.

12. When should I change my will? You should make and
sign a new will if you marry or divorce after you sign this
will. Divorce (dissolution of marriage) or annulment
automatically cancels (a) all property stated to pass to a
former husband or wife under this will, and (b) designation of
a former spouse as executor or guardian. You should sign a
new will when you have more children, or if your spouse or a
child dies. You may want to change your will if there is a
large change in the value of your assets.

13. What can I do if I do not understand something in this
will? If there is anything in this will you do not understand,
ask a lawyer to explain it to you.

14, What is an executor? An “executor” is the person you
name to collect your assets, pay your debts and taxes, and
distribute your assets as the court directs. It may be a person
or it may be a qualified bank or corporation.

15. What is a guardian? Do I need to designate one? If
you have children under age 18, you should designate a
guardian of their “persons” to raise them. You may also want
to designate a guardian of their “estates” to manage their
assets for them until they reach age 18. At age 18, they
receive their assets outright. However, this will permits your
executor to transfer the assets to a “custodian” and to direct
that the custodian hold the assets until your children reach a
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higher age, but not later than the time they reach age 25.

16. Should I require a bond? You may require that a
guardian or executor provide a “bond”. A bond is a form of
insurance to replace assets that may be mismanaged or stolen
by the guardian or executor. The cost of the bond is paid from
the assets of your estate.

18. What is a trust? A trust is a long-term arrangement
where a manager (called a “trustee”) invests and manages
assets for someone (called a “beneficiary”) who may be
young, or immature, or elderly, or who has a problem or
disability. A trust may be created in a will or outside of a will.
The trustee invests and manages the assets for the beneficiary
under the terms you specify. Trusts are too complicated to be
used in this simple will. You should see a lawyer if you want
to establish a trust.

19. Should I ask people if they are willing to serve before 1
designate them as an executor or guardian? Probably yes.
Some people and entities may not consent to serve or may not
be qualified to act.
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Article 1, Definitions and Rules of Construction
§ 6200, Definitions and rules of construction that govern this chapter

6200. TUnless the provision or context clearly requires otherwise,
these definitions and rules of construction govern the construction of
this chapter.

Comment. Section 6200 continues Section 6200 of the repealed
Probate Code without change, This section does not apply if the
testator died before January 1, 1985. See Section 6103. As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
execution of willl; statutory will executed on form prepared for use
under prior law).

Background on 3ection 6200 of Repealed Code

Section 6200 was added by 1983 Cal. Stat. ch. 842 § 55. The
section continued the substance cof the introductory clause of former
Probate Code Section 56 (repealed by 1983 Cal. Stat. ch. 842 § 18).

8§ 6201, Testator

6201, "Testator" means a person choosing to adopt a California
statutory will,

Comment. Section 6201 continues Section 6201 of the repealed
Probate Code without change., This section does not apply if the
testator died before January 1, 1985. See Section 6103. As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
execution eof will; statutory will executed on form prepared for use
inder prior law).

Background on Section 6201 of Repealed Code

Section 6201 was added by 1983 Cal. Stat. ch., 842 § 55. The
section continued subdivision (a) of former Probate GCode Section 56
(repealed by 1983 Cal. Stat. ch. 842 § 18).

§ 6202, Spouse
6202. "Spouse" means the testator's husband or wife at the time

the testator signs a California statutory will.

Comment. Section 6202 continues Section 6202 of the repealed
Probate Code without change. This section does not apply if the
testator died before January 1, 1985. See Section 6103, As to the
application of any amendments made after that date, see Section 3., See
also Section 6247 ({inclusion of clauses as existing on date of

e



execution of will; statutory will executed on form prepared for use
under prior law). As to the effect of termination of the marriage by
dissolution or annulment after execution of the wiil, see Section 6226.
Background on Section 5202 of Repealed Code
Section 6202 wag added by 1983 Czl. Stat. ch. 842 § 55. The
section continued subdivision (k) of former Probate C{ode Section 56
(repealed by 1983 Cal, Stat. ch, 842 § 18).

620 Executor
6203, "Executor" means both the person 8c designated in a
California statutory will and any other person acting at any time as
the executor or administrator under a California statutory will.

Comment. Section 6203 continues Sectlon 6203 of the repealed
Probate Code without change. Thils section does not apply if the
testater died before January 1, 1985. See Section 6103, As to the
application of any amendments made after that date, see Section 3. See
algso Section 6247 (inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Section 6203 of Repealed Code

Section 6203 was added by 1983 Cal. Stat. ch. 842 § 55. The
section continued subdivision (c¢) of former Probate Code Section 56
{repealed by 1983 Gal, Stat. ch. 842 § 18).

§ 6204, Trustee

6204, "Trustee" means both the person s8¢ designated in a
California statutory will and any other person acting at any time as
the trustee under a GCalifernla statutory will.

Comment, Section 6204 continues Section 6204 of the repealed
Probate Code without change. This section does not apply if the
testator died before January 1, 1985, See Section 6103, As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Section 6204 of Repealed Code

Section 6204 was added by 1983 Cal, Stat. ch, 842 § 55. The
section continued subdivision (d) of former Probate Gode Section 56
{repealed by 1983 Cal. Stat. ch. 842 § 18).

§ 6205, Descendants

6205, "Degcendants” means children, grandchildren, and their
lineal descendants of all generations, with the relatlionship of parent
and child at each generation being determined as provided Iin Section
6152. A reference to "descendants" 1n the plural includes a single

descendant where the context so requires.




Comment, Section 6205 continues Section 6205 of the repealed
Probate Code without change. This section applies the rules of
construction of wills for determining the parent-child relationship.
This makes the construction of a California statutory will consistent
with the construction of wills generally. This section applies to
every California statutery will, 1including those executed before
Janvary 1, 1985. See Section 6247. As to the application of any
amendments made after that date, see Section 3.

Background on Section 6205 of Repealed Gode

Section 6205 was added by 1983 Cal. Stat. ch. 842 § 55 and was
amended by 1984 Cal. Stat. ch. B892 § 33, 1985 (Cal. Stat. ch. 359 § 5,
and 1985 Cal. Stat. ch. 982 § 18. The section continued subdivision
(e) of former Probate Code Section 56 (repealed by 1983 Cal. Stat. ch.
842 § 18). The 1984 amendment revised Section 6205 to refer te the
definitions of "parent" and "child" under Sections 26 and 54. The
second sentence of Section 6205 (which was added by the 1984 amendment)
continued subdivision (b) of former Probate Code Section 6206 (repealed
by 1984 Cal. Stat. ch., 892 § 34)., As to the 1984 amendment, see
Recommendation Relating to Revision of Wills and Intestate Succession
Law, 17 Cal. L. Revision Comm'n Reports 537 (1984). The 1985 amendment
substituted the reference to Sectlon 6152 (rules of construction for
wills) for the former reference to the definitions of child and parent
in Sections 26 and 54, Formerly Section 6205 applied the intestate
succession rules for determining the parent-child relationship {see
former Sections 6408, 6408.5) because Sections 26 and 54 incorporated
those rules. As to the 1985 amendment, see Communication Concerning
Asgsembly Bill 196, 18 Cal. L. Revision Comm'n Reports 367, 374 (1986).

206, References to Uniform Gifts to Minors Act
6206. A reference in a California statutory will to the "Uniform
Gifts to Minors Act of any state” includes both the Uniform Gifts to
Minors Act of any state and the Uniform Transfers to Minors Act of any
state.

Gomment. Section 6206 continues Section 6206 of the repealed
Probate ({ode without change. This section applies to every California
statutory will, including those executed before January 1, 1985. See
Section 6247, As to the applicatlion of any amendments made after that
date, see Section 3.

Background on Section 6206 of Repealed Code

Section 6206 was added by 1984 Cal. Stat. ch. 892 § 35. The
section was added 1n recognition that the Uniform Gifts to Minors Act
(1966) had been superseded by the Uniform Transfers to Minors Act
(1986). See also Sections 6245, 6246. See Communication of Law
Revision Commission Concerning Assembly Bill 2290, 18 Cal. L. Revision
Comm'n Reporte 77, 88 (1986). See also Recommendation Relating to
Revisjon of Wills and Intestate Succession Law, 17 Cal. L. Revision
Comm'n Reports 537 (1984).

2 Masculine prono ; singular and plural words
6207. Masculine pronouns include the feminine, and plural and

singular words include each other, where appropriate.

—a-




Comment. Section 6207 continues Section 6207 of the repealed
Probate Code without change. This section does not apply if the
testator died before January 1, 1985, See Section 6103. As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clavses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Section 6207 of Repealed Code

Section 6207 was added by 1983 Cal. Stat. ch. 842 § 55. The
section continuved subdivision (g) of former Probate Cocde Section 56
(repealed by 1983 Cal. Stat., ch. 842 § 18).

of "s "o " statuto
6208. (a) If a California statutory will states that a person
shall perform an act, the person is required to perform that act,
(b) If a California atatutory will states that a person may do an
act, the person's declsion to do or not to do the act shall be made in
the exercise of the person's fiduciary powers.

Comment. Section 6208 continuea Section 6208 of the repealed
Probate Code without change. This section does not apply 1if the
testator died before January 1, 1985. See Section 6103. As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under priaor law).

Background on Section 6208 of Repealed Cede

Section 6208 was added by 1983 Cal. Stat. ch, 842 § 55. The
sectlon continued the substance of subdivision (h) of former Probate
Code Section 56 (repealed by 1983 Cal. Stat. ch. 842 § 18).

o tri to "descendants"®

6209. Whenever a distribution under a California statutory will
is to be made to a person's descendants, the property shall be divided
into as many equal shares as there are then living descendants of the
neareat degree of living descendants and deceased descendants of that
same degree who leave descendants then 1living; and each 1living
descendant of the nearest degree shall receive one share and the share
of each deceased descendant of that same degree shall be divided among
his or her descendants in the same manmer.

Comment. Section 6209 continues Section 6209 of the repealed
Probate Code without change. The rule stated in Section 6209 is
consistent with the general rule concerning taking by representation.
See Section 240 (representation), Section 6209 does not apply if the
tegtator died before January 1, 1985. See Section 6103. As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
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execution of will; statutory will executed on form prepared for use
under prior law).
Background on Section 6209 of Repealed Code
Section 6209 was added by 1983 (Cal. Stat. ch. 842 § 55. The
Section continued the substance of subdivision (1) of former Prochate
Code Section 56 (repealed by 1983 Cal. Stat. ch. 842 § 18).

§ 6210. Person
$210. "Person" includes individuals and institutions.

Comment., Section 6210 continues Section 6210 of the repealed
Probate Gode without change. This section does not apply if the
testator died before January 1, 1985. See Section 6103. A4As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Section 6210 of Repealed Code

Section 6210 was added by 1983 Cal. Stat, ch, 842 § 55. The
gsection contlnued subdivision (j) of former Probate GCode Section 56
{(repealed by 1983 Cal. Stat. ch. 842 § 18).

211 —hour survival requir t

6211. A reference in a California statutory will to a person "if
living" or who "survives me™ means & person who survives the decedent
by 120 hours. A person who falls to survive the decedent by 120 hours
is deemed to have predeceased the decedent for the purpose of the
California statutery will, and the beneficiaries are determined
accordingly. If it cannot be established by clear and convincing
evidence that a person whe would otherwise be a beneficiary has
survived the decedent by 120 hours, it is deemed that the person failed
to survive for the required period., The requirement of this section
that a person who survives the decedent must survive the decedent by
120 hours does not apply 1if the application of the 120-hour survival
requirement would result in the escheat of property to the state.

Comment. Section 6211 was added to the new Probate Code by 1990
Cal. Stat, ch., [SB 1775] § 15 to provide a 120-hour survival rule for
the beneflciary of a statutory will. Section 6211 is the same in
substance as Section 6403 (requirement that heir survive decedent by
120 hours). Section 6211 does not apply if the testator died hefore
the operative date of the section. See Section 6247, See also Section
230 (petition to determine for the purposes of Section 6211 whether one
person survived another). For background on this section, see
Recommendation Relating to Survival Requirement for Beneficiary of
Statutory Will, 20 Cal. L. Revision Comm'n Reports 549 (1990).




Article 2, General Provisions
22 Pergons who ma cute statutory will
6220. Any individual of sound mind and over the age of 18 may
execute a California statutery will under the provisions of this
chapter.

Comment . Section 6220 continues Section 6220 of the repealed
Probate Code without change. An emancipated minor is considered as
being over the age of majority for the purpose of making or revoking a
will. See Civil GCode § 63. Section 6220 does not apply if the
testator died before January 1, 1985. See Sectlon 6103, As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses a3 existing on date of
execution of will; statutery will executed on form prepared for use
under prior law).

Background on Section 6220 of Repealed Code

Section 6220 was added by 1983 Csl. Stat. ch. 842 § 55. The
gsection continued the substance of former Probate GCode Section 56.1
{repealed by 1983 Cal. Stat. ch. 342 § 18).

§ 6221, Execution procedure
6221. A California statutory will shall be executed only as

fellows:

{a) The testator shall complete the appropriate blanks and shall
sign the will.

{b) Bach witness shall observe the testator's signing and each
witness shall sign his or her name in the presence of the testator.

Comment. Section 6221 continues Section 6221 of the repealed
Probate Code without change. This section does not apply if the
testator died before January 1, 1985. See Section 6103. As toc the
applicaticn of any amendments made after that date, see Section 3., See
also Section 6247 ({inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Section 6221 of Repealed Code

Section 6221 was added by 1983 Cal. Stat. ch. 842 § 55. The
section continued the substance of a portion of former Probate Code
Section 56.2 (repealed by 1983 Cal. Stat. ch. 842 § 18).

221 Exzecution of attestation clause
6221.5., The execution of the attestation clause provided in the
California statutery will by two or more witnesses satisfies Section
8220.

Comment., Section 6221.5 continues Section 6221.5 of the repealed
Probate Code without change. This sgectlon does not apply 1f the
testator died before January 1, 1985. See Section 6103. As to the




application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law),
Background on Section 6221.5 of Repealed Code

Section 6221.5 was added by 1983 Cal. Stat. ch. 842 § 55 and was
amended by 1988 Cal. S5tat. ch. 1199 § 76.5. The section continued the
last sentence of former Probate Code Section 56.2 (repealed by 1983
Cal. Stat. ch., 842 § 18). The 1988 amendment corrected a
cross-reference to another section, 4s to the 1988 amendment, Bsee

Comments to Conforming Revisions and Repeals, 19 Cal. L. Revision
Comm'n Reports 1031, 1090 (1988).

§ 6222, Types of statutory wills: contents
6222. (a) There are two California statutory wills:

(1) A California statutory will.

{(2) A California statutory will with trust.

{b) Bach California statutery will includes all of the following:

{1) The contents of the appropriate California statutory will
form, including the notice set ocut in Section 6240 or 6241,

{2) By reference, the full texts of each of the following:

{A) The definitlions and rules of construction set forth in Article
1 (commencing with Section 6200).

{(B) The clause set forth 1in Section 6242.

{c) The property disposition clause adopted by the testator.

{d) The mandatory clauses set forth in Section 6245 and, 1f
applicable, 6246.

Comment. Section 6222 continues Section 6222 of the repealed
Probate Code without change. This section does not apply if the
testator died before January 1, 1985. See Sectlon 6103. As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 {inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Section 6222 of Repealed Code

Section 6222 was added by 1983 Cal. Stat., ch. 842 § 55. The
section continued the substance of former Probate Code Section 56.3
{repealed by 1983 Cal. Stat. ch. 842 § 18).

22 Selection of more than one or no property disposition clause
6223, If more than one property disposition clause appearing in
paragraph 2.3 of a California statutory will form is selected, or if
none is selected, the property of a testator who signs a California
statutory will shall be distributed to the testator's heirs as if the
testator did not make a will.




Comment. Section 6223 continues Section 6223 of the repealed
Probate Code without change. This section does not apply if the
testator died before January 1, 1985. See Section 6103. As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 {(inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Section 6223 of Repealed Code

Section 6223 was added by 1983 Cal. Stat. ch. 842 § 55. The
section continued former Probate Code Section 56.4 (repealed by 1983
Cal. Stat. ch. 842 § 18).

§ 6224. Titles of clauses disregarded

6224, Only the texts of the property disposition clauses and the
mandatory clauses shall be considered in determining their meaning.
Their titles shall be disregarded.

Comment. Section 6224 continues Section 5224 of the repealed
Probate Code without change. This section does not apply if the
testator died before January 1, 1985. See Section 6103, As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for uae
under prior law).

Background on Section 6224 of Repealed Code

Section 6224 was added by 1983 Cal. Stat. ch. 842 § 55, The
section continued former Probate Code Section 56.5 (repealed by 1983
Cal. Stat. ch. 842 § 18).

R t of stat wi

6225. (a) A California statutory will may be revoked and may be
amended by codicil in the same manner as other wills.

(b) Any additions to or deletions from the California statutoery
will on the face of the California statutery will form, other than in
accordance with the instructions, are ineffective and shall be
disregarded.

Comment. Section 6225 continues Section 6225 of the repealed
Probate Code without change. This section does not apply if the
testator died before January 1, 1985. See Section 6103, As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Section 6225 of Repealed Code

Section 6225 was added by 1983 Cal. Stat. ch. 842 § 55. The
section continued former Probate Code Section 56.6 (repealed by 1983
Cal. Stat. ch. 842 § 18).




622 ffect of dissolution or annulm of t or" rriage

6226. {a) If after executing a California statutery will the
testator’s marriage is dissolved or annulled, the dissolution or
annulment revokes any disposition of property made by the will to the
former spouse and any nomination of the fermer spouse as executor,
trustee, or guardian made by the will, If any disposition or
nomination 1s reveked soclely by this section, it 1s revived by the
testator's remarriage to the former spouse.

(b) In case of revocation by dissolution or annulment:

(1) Property prevented from passing to a former spouse because of
the revocation passes as if the former spouse failed to survive the
testator,

(2) Provisions nominating the former spouse as executor, trustee,
or guardian shall be interpreted as if the former spouse failed to
survive the testator.

{(c) For purposes of thls section, dissolutien or annulment means
any dissolution or annulment that would exclude the spouse as a
surviving spouse within the meaning of Section 78. A decree of legal
separation which does not terminate the status of husband and wife is
not a disscolution for purposes of this section,

{d) This sgection applies to any California statutory will, without
regard to the time when the will was executed, but this section does
not apply to any case where the final judgment of dissolution or
annulment of marriage occurs before January 1, 1985; and, 1f the final
judgment of dissolution or annulment of marriage occurs before January
1, 1985, the case is governed by the law that applied prier to January
1, 1985.

Comment. Section 6226 continues Section 6226 of the repealed

Procbate Code without substantive change.
Background on Section 6226 of Repealed Code

Section 6226 was added by 1983 Cal. Stat. ch. B42 § 55 and was
amended by 1984 Cal. Stat. ch. 892 § 36, Section 6226 was & new
provision drawn from and consistent with Sectlon 6122, See the Comment
to Section 6122, The 1984 amendment revised subdivision {d) so that
Section 6226 did not apply to a case where the final judgment of
dissclution or annulment of marriage occurred before January 1, 1985.
This made Section 6226 consistent with subdivision (f) of Section
6122. BSee Communication of Law Revision Commission Concerning Assembly
Bill 2290, 18 Cal. L. Revision Comm'n Reports 77, 88 (1986). As to the
application of any amendments made after that date, see Sectlon 3.




Article 3., Form_and Full Text of Clauses

§ 6240, California statutory will form

6240,

The following is the California statutory will form:
CALIFORNIA STATUTORY WILL

NOTICE TO THE PERSON WHO SIGNS THIS WILL:
1. IT MAY BE IN YOUR BEST INTEREST TO CONSULT WITH

A CALIFOBRNIA LAWYER BECAUSE THIS STATUTORY WILL
HAS SERIOUS LEGAL EFFECTS ON YOUR FAMILY AND
PROPERTY.

2. THIS WILL DOES NOT DISPOSE OF PROPERTY WHICH

PASSES ON YOUR DEATH TO ANY PERSON BY OPERATION
OF LAW OR BY ANY CONTRACT. FOR EXAMPLE, THE WILL
DOES NOT DISPOSE OF JOINT TENANCY ASSETS OR YOUR
SPOUSE'S SHARE OF COMMUNITY PROPERTY, AND IT WILL
NOT NORMALLY APPLY TO PROCEEDS OF LIFE INSURANCE
ON YOUR LIFE OR YOUR RETIREMENT PLAN BENEFITS.

3. THIS WILL IS NOT DESICNED TO REDUCE DEATH

TAXES OR ANY OTHER TAXES. YOU SHOULD DISCUSS THE
TAX RESULTS OF YOUR DECISIONS WITH A COMPETENT
TAX ADVISOR.

4, YOU CANNOT CHANGE, DELETE, OR ADD WORDS TC

THE FACE OF THIS CALIFORNIA STATUTORY WILL. IF YOU
DO, THE CHANGE OR THE DELETED OR ADDED WORDS
WILL BE DISREGARDED AND THIS WILL MAY BE CIVEN
EFFECT AS IF THE CHANGE, DELETION, OR ADDITION HAD .
NOT BEEN MADE. YOU MAY REVOKE THIS CALIFORNIA
STATUTORY WILL AND YOU MAY AMEND IT BY CODICIL.

5. IF THERE IS ANYTHING IN THIS WILL THAT YOU DO

NOT UNDERSTAND, YOU SHOULD ASK A LAWYER TO
EXPLAIN IT TO YOU.

6. THE FULL TEXT OF THIS CALIFORNiA STATUTORY

WILL, THE DEFINITIONS AND RULES OF CONSTRUCTION,
THE PROPERTY DISPOSITION CLAUSES, AND THE
MANDATORY CLAUSES FOLLOW THE END OF THIS WILL
AND ARE CONTAINED IN THE PROBATE CODE OF
CALIFORNIA.

7. THE WITNESSES TO THIS WILL SHOULD NOT BE

PECPLE WHO MAY RECEIVE PROPERTY UNDER THIS WILL.
YOU SHOULD CAREFULLY READ AND FOLLOW THE
WITNESSING PROCEDURE DESCRIBED AT THE END OF THIS
WILL. ALL OF THE WITNESSES MUST WATCH YOU SIGN THIS
WILL

8. YOU SHOULD KEEP THIS WILL IN YOUR SAFE-DEPOSIT

BOX OR OTHER SAFE PLACE.

9. THIS WILL TREATS MOST ADOPTED CHILDREN AS IF

THEY ARE NATURAL CHILDREN.
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10. IF YOU MARRY OR DIVORCE AFTER YOU SIGN THIS
WILL, YOU SHOULD MAKE AND SIGN A NEW WILL.

11. IF YOU HAVE CHILDREN UNDER 21 YEARS OF AGE,
YOU MAY WISH TO USE THE CALIFORNIA STATUTORY WILL
WITH TRUST OR ANOTHER TYPE OF WILL.

[A printed form for a California statutory will shall set forth the
above notice in 10-point boldface type.]

CALIFORNIA STATUTORY WILL OF

{Insert Your Name_:}
Article 1. Declaration
This is my will and I revoke any prior wills and codicils.
Article 2. Disposition of My Property

2.1. PERSONAL AND HOUSEHOLD ITEMS. 1 give all my
furniture, furnishings, household items, personal automobiles and
personal iterns to my spouse, if living; otherwise they shall be divided
equally among my children who survive me.

2.2. CASH GIFT TO A PERSON OR CHARITY. I make the
following cash gift to the person or charity in the amount stated in
words and figures in the box which I have completed and signed. If
1 fail to sign in the box, no gift is made. If the person mentioned does
not survive e, or the charity designated does not accept the gift,
then no gift is made. No death tax shall be paid from this gift.

FULL NAME OF PERSON OR | AMOUNT OF GIFT
CHARITY TORECEIVECASH | §__
GIFT (Name only one. Please
print.) AMOUNT WRITTEN
OUT:

Dollars

Signature of Testator

2.3. ALL OTHER ASSETS (MY “RESIDUARY ESTATE"). I adopt

only one Property Disposition Clausemtb:sparagraph%bywnung
my signature in the box next to the title of the Property Disposition
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Clause I wish to adopt. I sign in only one box. I write the words “not
used” in the remaining boxes. If I sign in more than one box or if I
fail to sign in any box, the property will be distributed as if I did not
make a will.

PROPERTY DISPOSITION CLAUSES (Seiect one.)

(a) TO MY SPOUSE IF LIV-
ING; IF NOT LIVING,
THEN TO MY CHILDREN
AND
THE DESCENDANTS -OF
ANY DECEASED CHILD. ;

(b) TO MY CHILDREN AND :
THE DESCENDANTS OF
ANY DECEASED
CHILD. I LEAVE NOTH-
ING TO MY SPOUSE, IF |
LIVING. ;

{c) TO BE DISTRIBUTED AS
IF I DID NOT HAVE A
WILL.

Article 3. Norminations of Executor and Guardian

3.1. EXECUTOR (Name at least one.}

I nominate the person or institution named in the first box of this
paragraph 3.1 to serve as executor of this will. If that person or
institution does not serve, then 1 nominate the others to serve in the
order I list them in the other boxes.

I i

FIRST EXECUTOR.

SECOND EXECUTOR. !
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THIRD EXECUTOR.

3.2. GUARDIAN (If-you have a child under 18 years of age, you -
should name at least one guardian of the child’s person and at least
one guardian of the child’s property. The guardian of the child’s
person and the guardian of the child’s prooerty may, but need not,
be the same. An individual can serve as guardian of either the person
or the property, or as guardian of both. An institution can serve only §
as guardian of the property.) E

If a guardian is needed for any child of mine, then I nominate the ’
individual named in the first box of this paragraph 3.2 to serve as
guardian of the person of that child, and I nominate the individual
or institution named in the second box of this paragraph 3.2 to serve
as guardian of the property of that child. If that person or institution
does not serve, then | nominate the others to serve in the order I list
them in the other boxes.

FIRST GUARDIAN OF THE
PERSON.

FIRST GUARDIAN OF THE
PROPERTY.

SECOND GUARDIAN OF THE
PERSON.

SECOND GUARDIAN OF THE
PROPERTY.

THIRD GUARDIAN OF THE
PERSON.
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THIRD GUARDIAN OF THE
PROPERTY.

3.3. BOND. My signature in this box means that a bond is not
required for anv individual named in this will as executor or
guardian. If I do not sign in this box. then a bond is required for each
of those persons as set forth in the Probate Code. (The bona provides
a fund to pay those who do not receive the share of your estate to
which they are entitled, including your creditors, because of
improper performance of duties by the executor or guardian. Bond
premiums are paid out of your estate.)

i

I sign my name to this California Statutory Wil
on at :
Date Cinr State

Signature of Testator

STATEMENT OF WITNESSES (You must use two adult
witnesses and three would be preferable.}

Each of us declares under penalty of perjury under the laws of
California that the testator signed this California statutory will in our
presence, all of us being present at the same time, and we now, at
the testator’s request, in the testator’s presence, and in the presence
of each other, sign below as witnesses, declaring that the testator
appears to be of sound mind and under no duress, fraud, or undue
influence.

Signature Residence Address:
Print Name
Here:

Signature Residence Address:
Print Name
Here:

Signature Residence Address:
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Comment. Section 6240 continues Section 6240 of the repealed
Probate GCode without change. This section deoes not apply if the
testator died before January 1, 1985. See Section 6103. As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Section 6240 of Repealed Code

Section 6240 was sadded by 1983 Cal, Stat. ch. 842 § 55, The
section continued the substance of former Probate Code Section 56.7
{repealed by 1983 Cal. 5Stat, ch. 842 § 18). The language 1in
parentheses in paragraph 3.3 concerning bond was new.

§ 6241, California statutory will with trust form

6241. The following is the California statutory will with trust
form:
CALIFORNIA STATUTORY WILL WITH TRUST
[Text of Will Ferm Omitted]

Comment. Section 5241 continues Section 6241 of the repealed
Probate Code without change. This section does not apply if the
testator died before January 1, 1985. See Sectlon 6103. As to the
application of ahy amendments made after that date, see Section 3. See
also Section 6247 {inclusion of clauses as existing on date of
execution of will; statutory will executed on form prepared for use
under prior law).

Background on Sectlion 6241 of Repealed Code

Section 6241 was added by 1983 Cal. Stat. ch. 842 § 55, The
section continued the substance of former Probate Code Section 56.8
(repealed by 1983 Cal. Stat. ch. 842 § 18), The language in
parentheses in paragraph 3.4 concerning bond was new.

§ 6242, Full text of paragraph 2.1 of all Californla statutory wills
6242, The following is the full text of paragraph 2.1 of both

California statutory will forms appearing in this chapter:

If my spouse survives me, I give my spouse all my books, jewelry,
clothing, perscnal automecbiles, household furnishings and effects, and
other tangible articles of a household or personal use. If my spouse
does not survive me, the executor shall distribute those items among my
children whoe survive me, and shall distribute those items In as nearly
equal shares as feasible in the executor's discretion. If none of my
children survive me, the items described in this paragraph shall become
part cf the residuary estate.

Comment. Section 6242 continues Section 6242 of the repealed
Probate Code without change, This section does not apply 1f the
testator died before January 1, 1985. See Section 6103. As to the
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application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as exigting on date of
execution of will; statutory will executed on form prepared for use
under prier law). See also Sections 230-234 {(proceeding to determine
survival),
Background on Section 6242 of Repealed Code

Section 6242 was added by 1983 Cal. Stat. ch. 842 § 55. The
section was the same as former Probate Code Section 56.9 (repealed by
1983 Cal. Stat. ch, B42 § 18)}.

§ 6243, Full text of property disposition clauses of California
statutory will form

6243, The following are the full texts of the property
disposition clauses referred to in paragraph 2.3 of the California
statutory will form set forth in Section 6240:

(a) TC MY SPOUSE IF LIVING; IF NOT LIVING, THEN TO MY CHILDREN AND
THE DESCERDANTS OF ANY DECEASED CHILD,

If my spouse survives me, then I give all my residuary estate to
my spouse. If my spouse does not survive me, then I give all my
regsiduary estate to my descendants who survive me.

(b) TO MY CHILDREN AND THE DESCENDANTS OF ANY DECEASED CHILD. I
LEAVE ROTHING TC MY SPOUSE, IF LIVING,

I give all my residuary estate to my descendants who survive me.
I leave nothing to my spouse, even if my spouse survives me.

(¢) TO BE DISTRIBUTED AS IF I DID KOT HAVE A WILL:

The executor shall distribute my residuary estate to my heirs at
law, their identities and respective shares to be determined according
to the laws of the State of California in effect on the date of my
death relating to intestate succession of property not acquired from a
predeceased spouse.

Comment. Section 6243 continues Section 6243 of the repealed
Probate Gode with the addition of language in subdivision (c) that
provides for the distribution of the residuary estate aceording to the
laws relating to intestate succession "of property not acquired from a
predeceased spouse," This revision restores the substance of the
language found in the provision when it was enacted as Probate Code
Section 56.10 by 1982 Cal. Stat, ch. 1401, § 1 (later repealed by 1983
Cal. Stat. ch. 842},

Section 6243 applies to every California statutory will, including
those executed before January 1, 1985, See Section 6247. As to the
application of any amendments made after that date, see Section 3. See
also Sections 230-234 (proceeding to determine survival},

Background cn Sectlon 6243 of Repealed Code

Section 6243 was added by 1983 Cal. Stat, ch., 842 § 55. The

section continued the substance of former Preobate Code Section 56.10
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(repealed by 1983 Cal. Stat. ch. 842 § 18) except that the provision in
the last paragraph of former Section 56.10 adopting the laws relating
to the succession of separate property not acquired from a parent,
grandparent, or predeceased spouse was replaced by a reference to the
law relating to intestate succession. This change permitted community
property and quasi-community property to be governed by the intestate
succession rules applicable to that property and was based on the
assumption that the speclal provisions relating to succession of
property acquired from ancestors would not be continued.

§ 6244, Full text of property disposition clauses of Galifornia

statutory will with trust form

6244, The following are the full texts of the property

disposition clauses referred to¢ in paragraph 2.3 of the California
statutory will with trust form set forth in Section 6241:

(a) TO MY SPOUSE IF LIVING; IF NOT LIVING, THEN IN ONE TRUST TO
PROVIDE FOR THE SUPPORT AND EDUCATION OF MY CHILDREN AND THE
DESCERDARTS OF ANY DECEASED CHILD UNTIL I HAVE NO LIVING CHILD UNDER 21
YEARS OF AGE.

{1) If my spouse survives me, then I give all my residuary estate
to my spouse,

{2) If my spouse does not survive me and if any child of mine
under 21 years of age survives me, then I give all my residuary estate
to the trustee, in trust, on the following terms:

(A) As long ag any child of mine under 21 years of age is living,
the trustee shall distribute from time to time to or for the benefit of
any one or more of my children and the descendants of any deceased
child (the beneficiaries) of any age as much, or all, of the (1)
principal or (1i) net income of the trust, or (iii) both, as the
trustee deems necessary for their health, support, maintenance, and
education. Any undistributed income shall be accumulated and added to
the principal. "Education" includes, but is not limited to, college,
gradvate, postgraduate, and vocational studies, and reasonably related
living expenses. Consistent with the trustee's fiduciary duties, the
trustee may distribute trust income or principal in equal or unequal
shares and to any one or more of the beneficiaries to the exclusion of
other beneficiaries. In deciding on distributions, the trustee may
take into account, so far as known to the trustee, the beneficiaries’

other 1ncome, outside resources, or sources of support, including the
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capacity for gainful employment of a beneficiary who has completed his
or her education.

(B) The trust shall terminate when there is no living child of
mine under 21 years of age. The trustee shall distribute any remaining
principal and accumulated net income of the trust to my descendants who
are then living.

(3) If my spouse does not survive me and if no child of mine under
21 years of age survives me, then I give all my residuary estate to my
descendants who survive me.

(b) TO MY CHILDREN AND THE DESCENDANTS OF ANY DECEASED CHILD IN
ONE TRUST TO PROVIDE FOR THEIR SUPPORT AND EDUCATION UNTIL I HAVE HNO
LIVIRG CEILD UNDER 21 YEARS OF AGE. I LEAVE NOTHING TO MY SPOUSE, IF
LIVIRG.

(1) I give all my residuary estate to the trustee, in trust, on
the following terms:

(A) 4s long as any child of mine under 21 years of age is living,
the trustee shall distribute from time to time to or for the benefit of
any one or more of my children and the descendants of any deceased
child (the beneficiaries) of any age as much or all, of the (1)
principal, or (ii) net income of the trust, or (iii) both, as the
trustee deems necessary for their health, support, maintenance, and
education. Any undistributed income shall be accumulated and added to
the prineipal. "Education" includes, but is not limited to, college,
graduate, postgraduate, and vocational studies, and reasonably related
living expenses. Consistent with the trustee's fiduclary dutfes, the
trustee may distribute trust income or principal in equal or unequal
shares and to any one or more of the beneficlaries to the exclusion of
other beneficiaries. In deciding on distributions, the trustee may
take into account, so far as known to the trustee, the beneficiaries’
other income, outside resources, or sources of support, including the
capacity for gainful employment of a beneficiary who has completed his
or her education.

(B) The trust shall terminate when there is no living child of
mine under 21 years of age. The trustee shall distribute any remaining
principal and accumulated net income of the trust to my descendants who

are then living.

-18-



{2) If no child of mine under 21 years of age survives me, then I
give all my residuary estate to my descendants who survive me.
(3) I leave nothing to my spouse, even if my spouse survives me,.

Comment. Section 6244 continues Section 6244 of the repealed
Probate Code without change. This section does not apply 1f the
testator died before January 1, 1985. See Section 6103. As to the
application of any amendments made after that date, see Section 3. See
also Section 6247 (inclusion of clauses as exlsting on date of
execution of will; statutory will executed on form prepared for use
under prior law). See also Sections 230-234 {(proceeding to determine
survival}.

Background on Section 6244 of Repealed Code

Section 6244 was added by 1983 Cal. Stat. ch., 842 § 55. The
section continued former Probate Code Section 56,11 {repealed by 1983
Gal, Stat. ch. 842 § 18).

24 Mandatory clauses of all California statutory wills

6245, The mandatory clauses of all California statutory wills are
as follows:

{a) INTESTATE DISPOSITION. If the testator has not made an
effective disposition of the residuary estate, the executor shall
distribute it to the testator’s heirs at law, their identities and
respective shares to be determined according to the laws of the State
of California in effect on the date of the testator's death relating to
intestate succession of property not acquired from a predeceased spouse.

(b} POWERS OF EXECUTOR. (1) In addition to any powers now or
hereafter conferred upon executors by law, including all powers granted
under the Independent Administration of Estates Act, the executor shall
have the power to: (A) sell estate assets at public or private sale,
for cash or on credit terms, (B) 1lease estate assets without
restriction as to duration, and (C) invest any surplus moneys of the
estate in real or personal property, as the executor deems advisable.

(2) The executor may distribute estate asgssets otherwise
distributable to a minor beneficiary to {A) the guardian of the minor's
person or estate, (B) any adult person with whom the minor resides and
who has the care, custody, or control of the minor, or (C) a custodian,
serving on behalf of the minor under the Uniform Gifts to Minors Act of
any state or the Uniform Transfers to Minors Act of any state.

The executor is free of liability and is discharged from any
further accountability for distributing assets 1in compliance with the
provisions of this paragraph,
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{(3) On any distribution of asseta from the egtate, the executor
shall have the discretion to partition, allot, and distribute the
assets (A) in kind, including undivided interests in an asset or in any
part of it, or (B) partly in cash and partly in kind, or (C) entirely
in cash., If a distribution is being made to more than one beneficiary,
the executor shall have the discretion to distribute assets among them
on a pro rata or non-pro rata basis, with the assets valued as of the
date of distribution,

(c) POWERS OF GUARDIAN. A guardian of the person nominated in the
California statutory will shall have the same authority with respect to
the person of the ward as a parent having legal custody of a child
would have. A guardian of the estste nominated in a California
statutory will shall have all of the powers conferred by law., All
powers granted to guardians in this paragraph may be exercised without
court authorization.

Comment. Section 6245 continues Section 6245 of the repealed
Probate Code with the additien of language in subdivision (a) that
provides for the distribution of the residuary estate according to the
laws relating to intestate succession "of property not acquired from a
predeceased spouse." This reviasion restores the substance of the
language found in the provision when it was enacted as Probate Code
Section 56.12 by 1982 Cal. Stat. ch. 1401 § 1 (later repealed by 1983
Cal., Stat. ch. 842).

This section applies to every California statutory will, including
those executed before January 1, 1985. See Section 6247. As to the
application of any amendments made after that date, see Section 3.

Background on Section 6245 of Repealed Code

Section 6245 was added by 1983 Cal. Stat. ch. 842 § 55 and was
amended by 1984 Cal. Stat. ch. 243 § 9.2. The section continued the
substance of former Probate Code Section 56.12 (repealed by 1983 Cal.
Stat. ch. 842 § 18) except that the provision of the former law
adopting the laws relating to the succession of separate property not
acquired from a parent, grandparent, or predeceased spouse was replaced
by a reference to the law relating to intestate succession. The reason
for thils change is stated in the Comment to Sectlon 6243. The 1984
amendment added a reference to the Unlform Transfers to Minors Act of
any state. See Recommendation Relating to Uniform Transfers to Minors
Act, 17 Cal. L. Revision Comm'n Reports 601 (1984). See also
Recommendation Relating to Revision of Wills and Intestate Succession
Law, 17 Cal, L. Revision Comm'n Reports 537 (1984),

§ 6246, Additional mandatory clauses for California statutory will with
trust form
6246. In addition to the mandatory clauses contained in Section

6245, the California statutory will with trust form shall also

incorporate the following mandatory clauses:
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(a) INEFFECTIVE DISPOSITION. If, at the termination of any trust
created in the Californla statutory will with trust, there 1is no
effective disposition of the remaining trust assets, then the trustee
shall distribute those assets to the testator's then living heirs at
law, their identities and respective shares to be determined as though
the testator had died on the date of the trust's termination and
according to the laws of the State of California then in effect
relating to intestate succession of property not acquired from a
predeceased spouse.

{b) POWERS OF TRUSTEE. (1) In addition to any powers now or
hereafter conferred upon trustees by law, the trustee shall have all
the powers listed in Article 2 {commencing with Seetion 16220) of
Chapter 2 of Part 4 of Division 9 of the Probate Code. The trustee
may exercise those powers without court authorization.

(2) In addition to the powers granted in the foregoing paragraph,
the trustee may:

(A) Hire and pay from the trust the fees of investment advisers,
accountants, tax advisers, agents, attorneys, and other assistants for
the administration of the trust and for the management of any trust
asset and for any litigation affecting the trust.

(B) On any distribution of assets from the trust, the trustee
shall have the discretion te partition, allot, and distribute the
asgets (1) in kind, including undivided interests in an asset or in any
part of 1it, or (ii) partly in cash and partly in kind, or (iii)
entirely in cash. If a distribution is being made to more than one
beneficiary, the trustee shall have the discretion to diastribute assets
among them on a preo rata or non-pro rata basis, with the assets valued
as of the date of distribution.

(C) The trustee may, upon termination of the trust, distribute
assets to a custodian for a minor beneficiary under the Uniform Gifts
to Minors Act of any state or the Uniform Transfers to Minors Act of
any state,

{3) The trustee is free of liability and is discharged from any
further accountability for distributing assets in compliance with the
provisions of this paragraph.

{¢) TRUST ADMIRISTRATIVE PROVISIONS., The following provisions
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shall apply to any trust created by a California statutory will with
trust;

(1) The interests of trust beneficiaries are not transferable by
voluntary or involuntary assignment or by operation of law and shall be
free from the claims of creditors and from attachment, execution,
bankruptcy, or other legal process to the fullest extent permissible by
law.

(2) The trustee 1is entitled to reasonable compensation for
ordinary and extraordinary services, and for all services in connection
with the complete or partial termination of any trust created by this
will,

(3) All persons who have any iInterest in a trust under a
California statutory will with trust are bound by all discretionary
determinations the trustee makes in good faith under the authority
granted in the California statutory will with trust.

Comment., Section 6246 continues Section 6246 of the repealed
Probate Code with the addition of language in subdivision (a) that
provides for the distribution of the residuary estate according to the
laws relating to intestate succession "of property not acquired from a
predeceased spouse." This revision restores the substance of the
language found in the provision when it was enacted as Probate Code
Section 56,13 by 1982 Cal. Stat. ch. 1401 § 1 (later repealed by 1983
Cal., Stat, ch. 842).

This section applies to every California statutory will, including
those executed before January 1, 1985. See S$Section 6247. As to the
application of any amendments made after that date, see Section 3.

Background on Section 6246 of Repealed Code

Section 6246 was added by 1983 Cal. Stat. ch. 842 § 55 and was
amended by 1984 Cal. Stat. ch. 243 § 9.3 and 1987 Cal. Stat. ch, 923 §
85.3. The section continwed former Probate Code Section 56.13
(repealed by 1983 Cal. Stat. ch, 842 § 18) with technical revisions.
The provision of former law adopting the law relating to succession of
separate property mnot acquired from a parent, grandparent, or
predeceased spouse was replaced by a reference to the law relating to
intestate succeasion. The reason for this change is stated in the
Comment to Section 6243, The 1984 amendment added a reference to the
Uniform Transafers to Minors Act of any state. Concerning the 1984
amendment, see Recommendation Relating to Uniform Transfers to Minors
Act, 17 Cal. L. Revision Comm'n Reports 601 (1984). See also
Recommendatio elating to Revision of Wills and Intestate § ession
Law, 17 Cal, L. Revision Comm'n Reports 537 (1984). The 1987 amendment
corrected a cross-reference In subdivision (b). As to the 1987
amendment, see Communication from California Law Re on Co on
Gonce ssembly Bill 12 Gal. L. Revision Comm'n Reports 545,
559 (1988}.
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24 W udes only texts of clayses as they exist when wi
executed

6247. (a) Except as specifically provided in this chapter, a
California statutory will shall include only the texts of the property
disposition clauses and the mandatory clauses as they exist on the day
the California statutory will is executed.

(b) Sections 6205, 6206, and 6226, [6243, 6245, and 6246] apply to
every GCalifornia statutory will, including those executed before
January 1, 1985. Section 6211 applies to every California gtatutory
will, including those executed hefore July 1, 1991, except that Section
6211 does not apply if the testator died before July 1, 1991.

{c) PNotwithstanding Section 6222 and except as provided in
subdivision (b), a California statutory will is governed by the law
that applied prior to January 1, 1985, if the California statutory will
1s executed on or after January 1, 1985, on a form that (1) was
prepared for use under former Sections 56 to 56.14, inclusive, repealed
by Chapter 842 of the Statutes of 1983, and {(2) satisfied the
requirements of law that applied prior to January 1, 1985.

(d) A CGalifornia statutory will does not fail to satisfy the
requirement of subdivision {a) merely because the will is executed on a
form that incorporates the mandatory clauses of Section 6246 that refer
to former Section 1120.2, repealed by Chapter 820 of the Statutes of
1986, If the will incorporates the mandatory clauses with a reference
to former Section 1120.2, the trustee has the powers listed In Article
2 (commencing with Section 16220) of Chapter 2 of Part & of Division 9.

Comment., Section 6247 as enacted by Chapter 79 of the Statutes of
1990 continued the substance of Section 6247 of the repealed Probate
Code with the addition of references in subdivision (b) to Sections
6243, 6245, and 6246, Those sectlions had been revised in the new
Probate Code te restore the substance of the language found in the
provisions when they were enacted by 1982 Cal. Stat, ch. 1401, § 1
{(later repealed by 1983 Cal. Stat. ch., 842). The amendment to Section
6247 made by SB 1775 inadvertently chaptered out the revision that
added the references to Sectioms 6243, 6245, and 6246 in Section 6247
as enacted by the bill that enacted the new Probate Code.

The 1990 amendment to Section 6247 (made by 1990 Cal. Stat. ch.
[SB 1775] § 16) added the second sentence to subdivision (b). See
Section 6211 (120-hour survival requirement), For background on the
1990 amendment, see Recommendation Relating to Survival Requirement for
Beneficiary of Statutory Will, 20 Cal. L. Revision Comm'n Reports 549
(1990)}.
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Subdivision (ec) validates California statutery wills executed on
or after January 1, 1985, on a form prepared for use under the prior
law; such wills are governed by the prior law except as provided in
subdivision (b). Subdivision (d) makes clear that a California
statutory will executed on a form which incorporates a reference to
former Section 1120.2 of the repealed Probate Code is not invalid for
that reason. Section 6247 does not apply if the testator died before
January 1, 1985. See Section 6103. As to the application of any
amendments made after that date, see Section 3. See also Section
6226(d) (effect of marriage dissclution or annulment on disposition and
nonination provisions).

Background on Section 6247 of Repealed Code

Section 6247 was added by 1983 Cal. Stat, ch. 842 § 55 and was
amended by 1984 Cal. Stat, ch. 892 § 37 and 1987 Cal. Stat. ch. 923 §
85.7. Subdivision (a) continued the substance of former Probate Code
Sectlon 56.14 (repealed by 1983 Cal. Stat. ch. 842 § 18). The 1984

amendment added subdivisions (b) and {c). See Communication of Law
Revigion Comm on Concerning Assemb Bill 22 18 Cal. L. Revision

Commt'nn Reports 77, 88-89 (1986). See also Recomme

(231} at 0
Revision of Wills and Intestate Succession Law, 17 Cal. L. Eevision

Comm'n Reports 537 (1984). The 1987 amendment added subdivision (d).

See Communication from California Law Revision Commission Concerning
Assembly Biil 708, 19 Cal, L. Revision Comm'n Reports 545, 559 (1988).
24 cation ¢ eneral law

6248. Except as specifically provided in this chapter, the
general law of California applies to a California statutory will.

Comment. Section 6248 continues Section 6248 of the repealed
Probate Code without change. This section makes clear that, except as
provided in this chapter, general law applies to a California statutory
will. Section 6248 does not apply if the testator died before January
1, 1985. See Section 6103. As to the application of any amendments
made after that date, see Section 3. See also Section 6247 (inclusion
of clauses as exlsting on date of execution of will; statutory will
executed on form prepared for use under prior law).

Background on Section 6248 of Repealed Code

Section 6248 was added by 1983 Cal. Stat. ch. 842 § 55 and was
amended by 1984 Cal. Stat. ch. 892 § 38. The section was drawn from
Section 2 of 1982 Cal. Stat. ch. 1401. The 1984 amendment revised the
language of the section to make clear that, except as provided in this
chapter, general law applies to a Californla statutory will. See
Recommendatio elating to Revision of ¥Wills and Inteatate § ession
Law, 17 Cal. L. Revision Comm'n Reports 537 (1984).
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09/18/90
DRAFT OF NEW STATUTE

CHAPTER 6.5, CALIFORNTA STATDUTORY WILL
(Added to Part 1 of Division 6 of the Probate Code)

Article 1, Definitions and Rules of Construction

§ 6250. Definitions and rules of construction that govern this chapter
§ 6251. Descendants
§ 6252. Executor
§ 6253, Heirs at law
§ 6254, Maker
§ 6255. Person
§ 6256, Spouse
§ 6257. Manner of distribution to "descendants™
§ 6258. 120-hour survival requirement
§ 6259, Masculine pronouns; singular and plural words
§ 6260. Use of "shall” or "may"” in statutory will
Article 2, General Provisions

§ 6265. Application of general law
§ 6266, CGContent of California Statutory Will
§ 6267, Selection of more than cne or no property disposition clause
§ 6268. Titles of clauses disregarded
§ 6269, Additions or deletions made on face of will
§ 6270 Validity of will where lack of full compliance with execution

requirements

Article 3, Form and Full Text of Clauses

§ 6275. California Statutory Will form
§ 6276, Full text of clauses concerning disposition of household

and personal items
§ 6277. Full text of clauses concerning disposition of balance of

assets
§ 6279. Full Text of mandatory clauses

Article 4, BRequirements for
Printed Form of Californla Statutory Will

§ 6285, Requirements for printed form
§ 6286. Information to be attached to printed form

CONFORMING AMENDMENTS, ADDITIONS, AND REPEALS

§ 221 {(amended). Application of Uniform Simultaneous Death Act

§ 230 (amended). Proceedings to determine survival

§ 6113 (amended). Choice of law as to validity of execution of will

§§ 6200-6248 (repealed) California Statutory Will

§ 6200 (added). Use of form provided by repealed California Statutory
Will statute




CHAPTER 6,5, CALIFORNIA STATUTORY WILl
{Added to Part 1 of Division 6 of the Probate Code)

Comment. This chapter provides a new California Statutory Will
form that supersedes the form formerly provided by repealed GChapter 6
(commencing with Sectlon 6200). Although the former statute 1is
repealed, forms that complied with its requirements may still be used.
See Section 6200.

Article 1. Definitions and Rules of Construction
625 Definitions and rules of construction that govern this chapter
6250. Unless the provision or context clearly requires otherwise,
these definitions and rules of construction govern the construction of
this chapter.

Comment. Section 6250 1s the same as former Section 6200
(repealed California Statutory Will statute).

§ 6251, Descendants

6251. "Descendants”" means children, grandchildren, and their
lineal descendants of all generations, with the relationship of parent
and child at each generation being determined as provided in California
Probate Code Section 6152, A reference to "descendants" in the plural
includes a single descendant where the context so requires.

Comment . Section 6251 318 the same as former Section 6205
{repealed California Statutory Will statute). This section applies the
rules of construction of wills for determining the parent-child
relationship. This makes the construction of a California Statutory
Will consistent with the construction of wills generally.

§ 6252, ZExecutor

6252, "Executor" means both the person designated as executor in

a California Statutory Will and any other person acting at any time as
the executor or administrator under a California Statutory Will.

Comment. Section 6252 is the same in substance as former Section
6203 (repealed California Statutory Will statute).

§ 6253, Helrs at law

6253. "Heirs at law"” means those persons who would take under
California Probate Code Sections 6401 and 6402 if the maker 4&id not
have a will.

Comment . Section 6253 is a new provision. The section is
consistent with the provisions of the former California Statutory Will
statute that provided that property that the will did not otherwise




dispose of is to be taken by those who would take by intestate
succession of property not acquired from a predeceased spouse. See
former Probate Code Section 6243{c), 6245(a), and 6246{a) (enhacted by
1990 Cal. Stat. <ch. 79). Section 6402.5 1s not applicable to
disposition under a California Statutory Will because the California
Statutory Will disposition clauses provide that property is to taken by
"heirs at law" and that term is defined in Section 6253 to exclude
Section 6402.5.

254 er
6254. "Maker" means a person who makes a California Statutory
Will.

Comment. Sectlon 6254 supersedes former Section 6201 (repealed
California Statutory Will statute) which defined "testator." This
chapter use the word "maker" instead of "testator" which was used in
the repealed statute. This substitution recognizes a person signing a
California Statutory Will may not bde familiar with the technical term
"testator" but will understand "maker" to mean the person disposing of
property using a Californla Statutory Will.

255 Persgson
6255, "Person”" includes individuals and institutions.

Comment . Section 6255 1s the same as former Section 6210
{repealed California Statutory Will statute).

§_6256. Spouse

6256, "Spouse” means the maker's husband or wife who is married
to the maker both at the time the maker signs the California Statutory
Will and at the time the maker dies.

Comment., Section 6256 1s the same in substance as former Section
6202 (repealed California Statutory Will statute). The language of the
former section has been rephrased to make clear that the spouse must be
married to the msker both at the time the will is signed and at the
time the maker dies. This language is consistent with the rule stated
in Section 6122 (effect of dissolution or annulment of marriage on will)

§ 6257, Manner of distribution to "descendanta”™

6257. Property to be distributed under a California Statutory
Will to a person's descendants, or to "my descendants (my children and
the descendants of any deceased child)," shall be divided into as many
equal shares as there are (1) living descendants of the nearest degree
of living descendants and (2) deceased descendants of that same degree
who leave descendants. Each living descendant of the nearest degree

shall receive one share. The share of each deceased deascendant of that




same degree shall be divided among his or her descendants in the same
manner.

Comment. Section 6257 is the same in substance as former Section
6209 (repealed California Statutory Will statute). The rule stated in
Section 6257 1s consistent with the general rule concerning taking by
representation, See Section 240 (representation).

§ 6258. 120-hour survival requirement
6258. A reference in a California Statutory Will to a person who

"survives me" or its equivalent means a person who survives the
decedent by 120 hours. A person who fails to survive the decedent by
120 hours is deemed to have predeceased the decedent for the purpose of
the California Statutory Will, and the beneficiaries are determined
accordingly. If it cannot be established by clear and convincing
evidence that a person who would otherwise be a beneficiary has
survived the decedent by 120 hours, it is deemed that the person failed
to survive for the required period. The requirement of this section
that a person whe survives the decedent must survive the decedent by
120 hours does not apply if the application of the 120-hour survival
requirement would result in the escheat of property to the state,

Comment. Section 6258 i3 the same as former Section 6211
{repealed California Statutory Will statute) {enacted by 19%0 Cal.
Stat. ch., 710 § 15). The s=section i8 comparable to Section 6403
{requirement that heir survive decedent by 120 hours). See also
Section 230 (petition to determine for the purposes of Section 6258
whether one person survived another).

§ 6259, Masculine pronowns; singular and plural words

6259, Masculine pronouns inelude the feminine, and plural and
singular words Include each other, where appropriate.

Comment. Section 6259 is the same as former Section 6207
{repealed Czlifornia Statutory Will statute).

§ 6260, Use of "shall"” or "may"” in statutory will
6260, (a) If a California Statutory Will states that a person

shall perform an act, the person 1s required to perform that act.

(b) If a California Statutory Will states that a person may do an
act, the person's decision to do or not to de the act shall be made in
the exercise of the person's fiduclary powers.

Comment. Section 6260 1s the same as former Section 6208
{repealed California Statutory Will statute).




Article 2, General Provisions
626 A ication of eral law

6265. Except as specifically provided in this chapter, the
general law of California relating to wills applies to a California
Statutory Will,.

Comment. Section 6265 is the same in substance as former Section
6248 (repealed California Statutory Will statute), The phrase
"relating to wills" has been added to the language of former Section
6243, The section makes clear that, except as provided in this
chapter, general California law relating to wills applies to a
California Statutory Will. Thus, for example, Sections 6100 ("An
individual 18 or more years of age who 18 of sound mind may make a
will"), 6110 (manner of execution of will), 6120 (acts constituting
revocation), 6122 (effect of dissolution or annulment of marriage on
will), 6123 (second will revoking first will, or subsequent will which
revokes a prior will or part expressly or by inconsistency), 6124
{presumption of revocation), 6147 (antilapse statute), and 6148 (failed
devises) apply to a statutory will. This chapter may, however, provide
a special rule that modifies a rule of the general law relating to
wills. For example, Section 6270 permits the court to find wvalid a
defectively executed will executed on a California Statutory Will form
if the court is satisfied that the maker signed the will and knew and
approved of the contents of the will and intended it to have
testamentary effect. For another special rule applicable to a
California Statutory Will, see Section 6258 (120-hour survival
requirement)

§ 6266, Content of California Statutory Will
6266. A California Statutery Will includes all of the following:
{(a) The contents of the California Statutory Will form, set out in

Section 6275, including the notice and instructions.

{(b) By reference, the full texts of each of the following:

{1} The definitions and rules of construction set forth in Article
1 (commencing with Section 6250).

(2) The property disposition clauses adopted by the maker
{Sections 6276, 6277, and 6278).

(3) The mandatory clauses set forth in Section 6279,

Comment. Section 6266 1is a new provision drawn from former
Sectlon 6222 (repealed California Statutery Will statute). See also
Sections 6285 and 6286 (material that must be previded when printed
form is provided for use by person who does not have the advice of an
attorney).




§ 6267. Selection of more than one or no property disposition clause

6267. (a) If more than one of the property disposition choices
appearing in paragraph 2 of a California Statutory Will form are
selected, or if none of the choices in paragraph 2 is selected, by the
maker of a California Statutory Will, the property governed by that
paragraph shall become a part of the balance of the maker's estate,

{b) If more than one of the property disposition choices appearing
in paragraph 4 of a GCalifornia Statutory Will form are selected, or if
none of the choices in paragrarh 4 is selected, by the maker of a
California Statutory Will, the property governed by that paragraph
shall be distributed to the maker's helrs at law as if the maker did
not make a will.

Comment. Section 6267 is drawn from former Section 6223 (repealed
California Statutory Will statute). See Section 6253 (defining "heirs
at law”) and the Comment to that section.

§ 6268. Titles of clauses disreparded

6268. Only the texts of the property disposition clauses and the
mandatory clauses shall be considered in determining their meaning.
Their titles shall be disregarded.

Comment. Section 6268 1s the same as former Section 6224
{repealed California Statutory Will statute).

Note. Is Section 6268 necessary?

§ 6269, Additions or deletions made on face of will
6269. Where an addition to or deletion from the California

Statutory Will is made on the face of the California Statutory Will
form, other than in accordance with the instruections, the addition or
deletion shall be given effect only where that would effectuate the
clear intent of the maker. If the intent is unclear, the court either
may determine that the additlion or deletion is ineffective and shall be
disregarded or may determine that all or a portion of the California
Statutory Will is invalid, whichever is more likely to be consistent
with the intent c¢f the maker.

Comment . Section 6269 supetsedes sgubdivision (b) of former
Section 6225 (repealed GCalifornia Statutory Will =atatute) which
provided that an addition to or deletion from the California Statutory
Will on the face of the California Statutory Will form, other than in
accordance with the iInstructions, 1s ineffective and shall be




disregarded. Section 6269 gives effect to the maker's testamentary
intent where the intent is clear. Thus, the court will give effect to
the will with the addition or deletion where that is consistent with
the clear intent of the maker. Or the court may ignore the addition or
deletion, or may find all or a portion of the will invalid, whichever
iz more likely to be consistent with the intent of the maker.

270 Validity of will where lack of full compliance with execution

requirements

6270. HNotwithstanding Sections 6110, a document executed on a
California Statutory Will form provided by Section 6275 is valld as a
will if all of the following requirements are satisfied:

(a) The form 1s signed by the maker.

(b) The court is satisfied that the maker knew and approved of the
contents of the will and intended it to have testamentary effect.

{c) The testamentary intent of the maker as reflected in the
document is clear.

Comment, Section 6270 is a new provision. Since the great
majority of statutory wills are executed by persons who do not have the
advice of legal counsel, it is important that some provision be made to
save statutory wills that otherwise would be invalid because of the
fajlure to comply with the technical execution requirements. Under
Section 6270, the court may find a California Statutory Will form to be
a valid will even though the form was not executed with the formalities
required by Section 6110. For example, the witnesses might not be
"present at the same time" to witmess the signing of the will, or one
of the witnesses to the will may not be competent to be a witness (see
Section 6112), or there may be only one or no witnesses to the will.

Artiecle 3. Form and Full Text of Clausegs

§ 6275. California Statutory Will form
6275. The following is the California Statutory Will form:




CALIFORNIA STATUTORY WILL
NOTICE

. Any person age 18 or over and of sound mind may sign a will.

There are several kinds of wills. i you choose to complete this form, you will have a California
Statutory Will. If this will does not meet you wishes in any way, you should talk with a Jawyer before
using this form.

The full text of statutory provisions (Definitions and Rules of Construction, the Property Disposition
Clauses, and the Mandatory Clauses) that apply to this California Statutory Will are contained in the
California Probate Code and a copy is attached to this form.

. This will has no effect on jointly-held property, on retirement plan benefits, or on life insurance on

your life if you have named a beneficiary who survives you.
This will is not designed to reduce taxes. You may want to discuss the taxes with a tax advisor.

This will treats adopted children the same as natural children. You should talk to a lawyer if you have
step-children or foster children you have not adopted or if you have children born when you were not
married.

You should keep this will in your safe deposit box or other safe place. You should tell your family
where the will is kept.

You may revoke this will, and you may change it by making and signing a new will. If you marry or
divorce after you sign this will, you should make and sign a new will.

The Questions and Answers sheets attached to this form contain additional information to help you

understand about wills and to help you to decide if this California Statutory Will form meets your needs.
You should read the Questions and Answers before you use this form.

INSTRUCTIONS

. Read the entire will form carefully before you begin filling in the blanks. If there is anything you do

not understand, you should ask a lawyer to explain it to you.

Complete the blanks on the will form. Follow the instructions on the form carefully. Warning! Do
not add or cross out any words on the form (except for filling in the blanks) becanse all or part of this
will may not be valid if you do so.

Date and sign the will and have two witnesses sign it. You and the witnesses must read and follow the
witnessing procedure described at the end of this will.




CALIFORNIA STATUTORY WILL OF

(Print Your Full Name.)

1. Will. This is my will. I revoke all prior wills and codicils.

2. Household and Personal Items. Except for the particular items listed in paragraph 3 below, I give all my
fumiture, fumishings, household items, clothing, jewelry, automobiles and personal items as provided below.
{Select gpe choice only by signing in the appropriate box.)

a. Choice One: If my spouse survives me, to my spouse;
otherwise to my descendants (my children and the
descendants of any deceased child).

b. Choice Two: Nothing to my spouse (if I am married); all
to my descendants {my children and the descendants of any
deceased child).

c. Choice Three: All to the following person:

d. Choice Four: Equally among the following persomns:
(Insert each person’s name.)

3. Gifts of Cash or of Particular Personal Property or Real Estate. (Optional.) I make the following gifts
of cash or of the property described, and I sign my name in the box after each gift. If I don’t sign in the box,
I do not make a gift. No death tax shall be paid from these gifts. (Sign after each gift.)

Full Name of Person Amount of Cash Gift Sign Your Name
or Charity to Receive Gift or Description of Property In This Box for This Gift
(Name only one. Please Print.)

Full Name of Person Amount of Cash Gift Sign Your Name
or Charity to Receive Gift or Description of Property In This Box for This Gift
{MName only one. Please Print.)




Full Name of Person Amount of Cash Gift Sign Your Name
or Charity to Receive Gift or Description of Property In This Box for This Gift
{Name only one. Please Print.)
Full Name of Person Amount of Cash Gift Sign Your Name
or Charity to Receive Gift or Description of Property In This Bex for This Gift
{(Name only one. Please Print.)
Full Name of Person Amount of Cash Gift Sign Your Name
or Charity to Receive Gift or Description of Property In This Box for This Gift

{Mame only one. Please Print.)

4. Balance of My Property. I give the balance of my property as provided below. (Select one choice only by
signingin the appropriate box.) If] sign in more than one box orif 1don’t sign in any box, the court will distribute

this property to my heirs at law as if I did not make a will.

a. Choice One: If my spouse survives me, to my spouse;
otherwise to my descendants (my children and the
descendants of any deceased child).

b. Choice Two: Nothing to my spouse (if I am married); all
to my descendants (my children and the descendants of any

deceased child).

c. Choice Three: Equally among the following persons:

(Insert each person’s name.)




d. Choice Four: To those heirs at law designated under

Califomia law as if I did not have a will.

5. Guardian. If  have a child under age 18 and the child does not have aliving parent at my death, I nominate
the following persons to serve in the order designated as guardian of each of my children who requiresone: (An
individual can serve as Guardian of the Person, or Guardian of the Property, or of both. A corporation can serve
only as Guardian of the Property.)

Name of First Guardian of the Person Name of First Guardian of the Property
Name of Second Guardian of the Person Name of Second Guardian of the Property
Name of Third Guardian of the Person Name of Third Guardian of the Property

6. Executor.Inominate the following individuals or corporations to serve in the order designated as executor:
(You may name one, two or three individuals or corporations to serve consecutively; if you don’t name any, the
court will appoint one for you.)

MName of First Executor To Serve

Name of Second Executor To Serve

MName of Third Executor To Serve

7. Bond. My signature in this box means a bond is not required for any person named as executor or guardian.
A bond will be required if I do not sign in this box. (Your estate must pay for the bond if one is required.)

No bond shall be required.
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{Notice: you must sign this will in the presence of two (2) adult witnesses. The witnesses must sign
their names in your presence and in each other’s presence. You must first read to them the following
two sentences.)

This is my will. I ask the persons who sign below to be my witnesses.

Signed on at , California.
(Date) (City)

Signature of Maker of Will

(NOTICE TO WITNESSES: Two (2) adults must sign as witnesses. Each witness must read the
following clause before signing. The witnesses should not receive property under this will).

Each of us declares under penalty of perjury under the laws of the State of California that the following is
true and correct:

(i) on the date written below the maker of this will declared to us that this instrument was the maker’s
will and requested us to act as witnesses to it;

(ii) we understand this is the maker’s will;
(iii) the maker signed this will in our presence, all of us being present at the same time;

(iv) we now, at the maker’s request, and in the maker's and each other’s presence, sign below as
witnesses;,

(v) we believe the maker is of sound mind and memory;
(vi) we believe that this will was not procured by duress, menace, fraud, or undue influence;
(vii) the maker is age 18 or older; and

(viii) each of us is now age 18 or older, is a competent witness, and resides at the address set forth after a
his or her name. !

Dated: , 19

Signature Residence Address:

Signature of Witness
Print Name Here:

Signature Residence Address:

Signature of Witness
Print Name Here:

AT LEAST TWO WITNESSES MUST SIGN
A NOTARY IS NOT REQUIRED OR SUFFICIENT
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Comment. Section 6275 supersedes former Section 6240 (repealed
California Statutory Will statute). However, forms that comply with
the requirements of the former statute may continue to be used., See
Section 6200.

§ 6276. Full text of clauses concerning disposition of household

and personal items

6276. The following are the full texts of paragraphs 2a to 24,
inclusive, of the Czlifornla Statutory Will:

(a) Paragraph 2a (Choice One): If I am married and my spouse
survives me, I give my spouse all my books, Jewelry, clothing,
automobiles, household furnishings and effects, and other tangible
articles of a household or personal use. If my spouse does not survive
me, I give these items to my descendants. If none of my descendants
survives me, these items shall become part of the balance of my estate.

(b) Paragraph 2b (Choice Two): I give all my books, jewelry,
clothing, automobiles, household furnishings and effects, and other
tangible articles of a household or personal use to my descendants. If
none of my descendants survives me, these items shall become part of
the balance of my estate.

{c) Paragraph 2c¢ (Choice Three): I give all my books, Jewelry,
clothing, automobiles, household furnishings and effects, and other
tangible articles of a household or personal use to the person named
below.

{d) Paragraph 2d (Choice Four): I give all my books, jewelry,
clothing, automobiles, household furnishings and effects, and other
tangible articles of a houscheld or personal use to the persons named
below, to be divided among them in as nearly equal shares as practical
in my executor's discretion.

Comment. Sectlion 6276 is a new provision that sets out the full
text of the choices provided in paragraph 2 of the California Statutory
Will form {Section 6275). See also Sections 6147 (antilapse statute},
6148 (failed devises).

§ 6277, Full text of clauses concerning disposition of balance of

assets
6277. The following are the full texts of paragraphs 4a to 44,
inclusive, of the California Statutory Will:
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(a) Paragraph 4a (Choice One): If I am married and my spouse
survives me, I give my spouse the balance of my estate. If my spouse
does not survive me, I give the balance to my descendants. If none of
my descendants survives me, I give the balance to my heirs at law.

(b) Paragraph 4b (Choice Two): I give the balance of my estate to
my descendants. If none of my descendants survives me, I give the
balance to my heirs at law,

(c) Paragraph 4c (Choice Three)}: I give the balance of my estate
to the persons named below, to be divided among them in equal shares.

(d) Paragraph 4d (Choice Four): I give the balance of my estate
to my heirs at law.

Comment. Section 6277 is a new provision that sets out the full
text of the choices provided in paragraph 4 of the California Statutory
Will form (Section 6275). See also Section 6253 (meaning of "heirs at
law™).

§ 6279, Full Text of mandatory clauses

6279. The mandatory clauses of the California Statutory Will are
ag follows:

(a) INTESTATE DISPOSITION. If I have not made an effective
disposition of the balance of my estate, the executor shall distribute
it to my heirs at law.

(b} EXECUTOR'S POWERS.

{1} The executor has all powers now or later conferred upon
executors by California law. This includes all powers granted under
the Independent Administration of Estates Act. This also includes the
power to: (A) sell estate assets at public or private sale with or
without notice, for cash or on credit terms, (B) lease estate assets
without restriction as to duration, and (C) invest any surplus moneys
of the estate in real or personal property, as the executor deems
advisable.

(2) The executor may distribute estate assets otherwise
distributable to a minor beneficiary to (A) the guardian of the minor's
person or estate, (B) any adult person with whom the minor resides and
who has the care, custedy, or control of the minor, or {(C) a custodian
for the minor under the California Uniform Transfers te Minors Act,
Part 9 (commencing with section 3900), or any other state's Uniform

Transfers to Minors Act or Uniform Gifts to Minors Act. The executor
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may distribute estate property otherwise distributable to a beneficlary
under age 25 to a custodian under the Csalifornia Uniform Transfers to
Minors Act, Part 9 {commencing with Section 3900), in which case the
executor shall provide, in making the transfer to the custodian
pursuant to Section 3909, that the time for the transfer to the
beneficlary of the custodial property so transferred is delayed until
the time the beneficiary attains 25 years of age, except that the
executor shall have discretion to provide in the transfer to the
custodian that the time for the transfer to the beneficiary shall be
delayed only to an earlier time not earlier than the time the
beneficiary attains the age of 18 years. The executor is free of
liability and 1s discharged from any further accountability for
distributing assets pursuant to thls paragraph.

(3) On any distribution of assets from the estate, the executor
shall have the discretion to partition, allot, and distribute the
agssets (A) In kind, inecluding undivided interests in an asset or in any
part of it, or {B) partly in cash and partly in kind, or {C) entirely
in cash. If a distributlion is made to more than one beneficiary, the
executor shall have the discretion to distribute assets among them on a
pro rata or non-pro rata basis, with the assets valued as of the date
of distribution.

{c) GUARDIAN'S POWERS. A guardian of the person nominated in the
California Statutory Will has the same authority with respect to the
perscn of the ward as a parent having legal custody of a child would
have. A guardian of the estate nominated in the California Statutory
Will has all of the powers conferred by California law. All powers
granted to guardians 1n this paragraph may be exercised without court
authorization.

Comment. Section 6279 is a new provision that sets out the full
text of the mandatory clauses of the California Statutory Will form
(Section 6275). See also Sectlon 6253 (meaning of "heirs at law").

The second sentence of subdivision (b)}(2) was not found in former law.

Article 4, Requirements for Printed Form of California Statutory Will

§ 6285. Requirements for printed form

6285. {a) A printed form of a California Statutory Will under
this chapter that is sold or otherwise distributed for use by a person
wvho does not have the advice of 1legal counsel shall set out the

following the order indicated:
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(1) The full text of the California Statutory Will form as
prescribed in Section 6275, including the Fotice and Instructions.

(2) The full text of the definitions and rules of construction set
forth in Sections 6251 to 6259, inclusive.

(3) Sections 6276, 6277, 6278, and 6279.

(4) The information set out in Section 6286. This information is
not a part of the falifornia Statutory wWill,

(b} The portion of the material described in subdivision (a) that
iz set out in all capital letters in this chapter shall be printed in
bold face type in the printed form.

Comment. Section 6285 is new.

§ 6286, Information to be attached to printed form
6286. A printed form of a California Statutory Will under this

chapter that is sold or otherwise distributed for use by a person who
does not have the advice of legal counsel shall have the following
information attached to the printed form:
QUESTIONS ARD ANSWERS ABOUT THIS CALIFORNIA STATUTORY WILL

The following infeormation, in question and answer form, is KOT a
part of the California Statutory Will, It is designed to help you
imderstand about wills and to decide if this will meets your needs.
1. WHAT HAPPENS IF I DIE WITHOUT A WILL? If you die without a will,
what you own (your "assets") in your name alone will be divided among
your spouse, children, or other relatives according to state law. The
court will appoint a relative to collect and distribute your assets.
2. WHAT CAN A WILL DO FOR ME? In a will you can designate who will
receive your assets at your death, You can designate someone {called
an "executor”) to appear before the court, collect your assets, pay
your debts and taxes, and distribute your assets as you specify. You
can nominate a guardian to raise your children who are under age 18.
You can nominate a guardian to manage assets for your children until
they reach age 18, or you can designate someone to manage the assets
for your children until they reach age 25,
3. DOES A WILL AVOID PROBATE? HNo. Whether or not you die with a
will, assets in your name alone usually go through the court probate

process, The court’'s first job is to determine if your will is wvalid.
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4. WHAT IS5 COMMUNITY PROPERTY? CAN I GIVE AWAY MY SHARE IN MY WILL?
If you are married and you or your spouse earned money during your
marriage from work and wages, that money (and the assets bought with
it) is community property. You will can only give away your ocne-half
of community property. Your will cannot give away your spouse's
one-half of community property.

5. DOES MY WILL GIVE AWAY ALL OF MY ASSETS? DO ALL ASSETS G0 THROUGH
PROBATE? No. Money in a Jjoint tenancy bank account automatically
belongs to the other named owner without probate. If your spouse or
child is on the deed to your house as a Joint tenant, the house
automatically passes to him or her. Life insurance and retirement plan
benefits may pass directly to the named beneficiary. 4 will does NOT
necessarily controel how these types of "non-probate” assets pass at
your death.

6. ARE THERE DIFFERERT KIRD3S OF WILLS? Yes. There are handwritten
wills, typewritten wills, attorney-prepared wills and statutory wills.
All are valid if done precisely as the law requires. You should see a
lawyer 1f you do not want to use this statutory will or if you do not
understand this form,

7. WHO MAY USE THIS WILL? This will is based on California law. It
is designed for only California residents., You may use this form if
your are single, married, or divorced. You must be age 18 or older and
of sound mind,

8. ARE THERE ANY REASONS WHY I SHOULD NOT USE THIS STATUTORY WILL?
Yes. This is a simple will. It is HOT designed to reduce death or any
other taxes. Talk to a lawyer tec do tax planning, particularly if (i)
your assets will be worth more than $600,DOO at your death, or (1i) you
own business related assets, or (1ii) you want to create a trust fund
for your children's education or other purposes, or (iv) you own assets
in some other state, or (v) you want to disinherit your spouse or
descendants, or {(vi) you have valuable interests in pension or profit
sharing plans. You should talk to a lawyer whe knows about estate
planning if this will does not meet your needs, This will treats most
adopted children like natural children. You should talk to a lawyer if
you have step-children or foster children whom you have not adopted or

if you have children born while you were not married.

-17-




9. MAY I ADD OR CROSS OUT ANY WORDS ON THIS WILL? Ro. If you do, the
will may be invalid. You may only fill in the blanks. You may amend
this will by a separate document (called a codicil). Talk to a lawyer
if you want to do something with your assets which is not allowed in
this form,

10. MAY I CHANGE MY WILL? Yes, A will is not effective until you
die. You may make and sign a new will. You may change your will at
any time, but only by an amendment (called a codicil). You can give
away or sell your assets before your death. Your will only affects
what you own at death.

11. WHERE SHOULD I KEEP MY WILL? After you and the witnesses sign the
will, keep your will in your safe deposit box or other safe place. You
should tell trusted family members where your will is kept.

12. WHEN SHOULD I CHANGE MY WILL? You should make and sign a new will
if you marry or divorce after you sign this will. Divorce (dissolution
of marriage) or annulment automatically cancels (a) all property stated
to pass te a former husband or wife wunder this will, and (b)
designation of a former spouse as eXecutor or guardian., You should
sign a new will when you have more children, or if your spouse or a
child dies. You may want to change your will 1f there is a large
change in the value of your assets.

13, WHAT CAN I DO IF I DO NOT UNDERSTAND SOMETHIRG IN THIS WILL? If
there is anything in this will you do not understand, ask a lawyer to
explain it to you.

14, WHAT IS AN EXECUTOR? An "executor” is the person you name to
collect your assets, pay your debts and tazes, and distribute vyour
assets as the court directs. It may be a person or it may be a
qualified bank or corporation.

15. WHAT IS A GUARDIAN? DO I NEED TO DESIGHATE ONE? If you have
children under age 18, you should designate a guardian of their
"persons" to raise them. You may also want to designate guardian of
their "“estates" to manage their assets for them until they reach age
18. At age 18, they receive their assets outright. However, this will
permits your executor to tranzsfer the assets to a "custodian” and to
direct that the custodian hold the assets until your children reach a
higher age, but not later than the time they reach age 25.
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16. SHOULD I REQUIRE A BOND? You may require that a guardian or
executor provide a "bond". A bond is a form of insurance to replace
agsets that may be mismanaged or steolen by the guardian or executor.
The cost of the bond 1s paid from the assets of your estate.

18. WHAT IS A TRUST? A trust is a long-term arrangement where a
manager {called a "trustee") invests and manages assets for Someone
(called a "beneficiary") who may be young, or immature, or elderly, or
who has a preblem or disabllity. A trust may be created in a will or
outside of a will, The trustee Invests and manages the assets for the
beneficliary under the terms you specify. Trusts are too complicated to
be used in this simple will. You should see a lawyer 1f you want to
establish a trust.

19. SHOULD I ASK PECPLE IF THEY ARE WILLIRG TO0 SERVE BEFORE I
DESIGRATE THEM AS AN EXECUTOR OR GUARDIAN OR CUSTODIAN? Probably ves.
Some people and entities may NOT consent to serve or may not be
qualified to act.

Comment. Section 6286 is new.
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CONFOBRMING AMERDMENTS, ADDITIORS, AND REPEALS
221 {(amended). Application of Uniform Simultaneous Death Act

SEC. Section 221 of the Probate Code, as enacted by Chapter 79 of

the Statutes of 1990, is amended to read:

221. (a) This chapter does not apply in any case where Section
103, 6146, 6231 6258, or 6403 zpplies.

(b) This chapter does not apply in the case of a trust, deed, or
contract of insurance, or any other situation, where (1) provision is
made dealing explicitly with simultanecus deaths or deaths in a common
disaster or otherwise providing for distribution of preoperty different
from the provisions of this chapter or (2) provision is made reguiring
one person to survive another for a stated period in order te take
property or providing for a presumption as to survivorship that results
in a distribution of property different from that provided by this
chapter,

Comment. Section 221 is amended to substitute a reference to
Section 6258 for the former reference to Section 6211. Section 6258
replaced former Section 6211.

§ 230 {amended). Proceedings to determine survival
SEC. . Section 230 of the Probate Code, as enacted by Chapter 79

of the Statutes of 1990, 1= amended to read:

230. A petition may be filed under this chapter for any one or
more of the following purposes:

{a) To determine for the purposes of Section 103, 220, 222, 223,
224, 6146, 6147, 6211624256243 6384 6258, 6276, 6277, or 6403, or
cther provision of this code whether one person survived another.

{b) To determine for the purposes of Section 1389.4 of the Civil
Code whether issue of an appolntee survived the donee.

{c) To determine for the purposes of Section 24606 of the
Education Code whether a person has survived in order to receive
benefits payable under the system.

{d) To determine for the purposes of Section 21371 of the
Government Code whether a person has survived in order to receive money
payable under the system.

{e) To determine for the purposes of & case governed by former
Sections 296 to 296.8, inclusive, repealed by Chapter 842 of the

Statutes of 1983, whether persons have died other than simultaneously.

-20-




Comment. Section 230 is amended to substitute a reference to
Sections 6258, 6276, and 6277 for the former reference to Sections
6211, 6242, 6243, and 6244. The substitution reflects the repeal of
the old California Statutory Will statute and the enactment of a new
California Statutory Will statute. See Section 6200 (repealed
California Statutory Will statute) and Sections 6250-6286 (new
Califernia Statutory Will statute).

113 (amended Choice of law aa to validity of execution of will

SEC. . BSection 6113 of the Probate Code, as enacted by Chapter 79
of the Statutes of 1990, is amended to read:

6113. A written will is valid if its execution complies with any
of the following:

(a) The will is executed in compliance with Section 6110 or 6111
or Ghapter—&-{commeneing—-with--Section—6260) Chapter 6.5 (commencing
with Section 6250) or Chapter 11 (commencing with Section 6380).

(b) The execution of the will complies with the law at the time of

execution of the place where the will is executed.
(¢) The execution of the will complies with the law of the place
where at the time of execution or at the time of death the testator is

domiciled, has a place of ahode, or is a national.

Comment.. Section 6113 1is amended to substitute a reference to
Chapter 6.5 (commencing with Section 6250) for the former reference to
Chapter 6 (commencing with Section 6200). Chapter 6.5 replaced Chapter
6. ©See also Sectlons 6200 (forms provided by former Chapter & may
continue to be used after its repeal and are as valid as if former
Chapter 6 had not been repealed) and 6270 (validity of statutory will
where lack of full compliance with execution requirements).

2006248 {repealed) California Statutory Will

SEG. Chapter 6 (commencing with Section 6200} of Part 1 of
Division 6 of the Probate Code enacted by Chapter 79 of the Statutes of
1960 is repealed.

Comment. Chapter 6 (commencing with Section 6200) is superseded
by the new California Statutory Will =statute (Sections 6250-6286).
However, a form that complied with the repealed chapter may continue to
be used after the repeal takes effect. See Section 6200 (added by the
act that repealed former Chapter 6) and the Comment to that section,

§ 6200 (added), Use of form provided by repealed California Statutory

Will statute
SEC. . Chapter & (commencing with Section 6200} is added to Part
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1l of Division 6 of the Probate Code enacted by Chapter 79 of the
Statutes of 1990, to read:

6200. 4 California Statutory Will executed before, on, or after
the repeal of Chapter & (commencing with Section 6200) by the act that
enacted this section, using a form that complied with the requirements
of that chapter, including Section 6247 of that chapter, is as wvalid as
if Chapter 6 (commencing with Section 6200) had not been repealed by,
and Sections 221, 230, and 6113 amended by, the act that enacted this
section.

Comment, Section 6200 permits continued use of the form provided
by the former statute, even when used after the repeal of the former
statute. ©See also former Section 6247. Accordingly, after the repeal
of the provisions formerly found in this chapter takes effect, either
the form set forth in former Section 6240 or 6241, to the extent
permitted under former Section 6247, may continue to be used. This
avoids the need to discard existing printed forms and protects the
unwary perscon who uses a printed form prepared pursuant te the former
provisions of this chapter. However, it is anticipated that the new
form provided by Chapter 6.5 (commencing with Section 6250) will soon
replace the older forms. Section 6200 is drawn from Civil Code Section
2450 {use of statutory short form power of attorney provided in
repealed statute}.
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PROVISIONS OF EXTSTING STATUTE THAT ARE NOT CONTYINUED

§ 6201 {(not continued), Testator

6201, "Testator" means a person cheoosing to adopt a Califernia
statutory will.

Comment . Section 6201 is omitted as unnecessary. The word
testator” is no longer used in the California Statutery Will form or
in the statute. The word "maker"” (defined in Section 6256) is used in
place cof the word "testator."

§ 6204 {not continued). Trustee

6204, "Trustee” means both the person so desgignated in a
California statutery wlll and any other person acting at any time as
the trustee under a GCalifornia statutory will.

Comment., Section 6204 is omitted as umnecessary. The word is no
longer wused in the GCalifornia Statutory WwWill form, The former
statutory form that provided for a trust has not been continued.

2 not continued References to orm Gifts to Minors Act
6206. A reference in a California statutory will to the "Uniform
Gifts to Miners Act of any state" includes both the Unifoerm Gifts to
Minors Act of any state and the Uniform Transfers to Minors Act of any
state.

Comment. Section 6206 has been omitted as unnecessary in view of
Section 6279(h){2).

§ 6220 (not continued). FPersons who may execute statutory will
6220, Any individual of sound mind and over the age of 18 may

execute a California statutory will under the provisions of this

chapter.

Comment. Sectlon 6220 has been omitted as unnecessary in view of
Section 6265 (general law applicable to wills applies to statutory
will}. Also, the language of Section 6220, which requires the
individual to be "over"™ the age of 18 to "execute" the will, differs
without reason from the language used in Section 6110 (the provision
governing wills generally) which permits an individual "18 or more
yvears of age” to "make" a will.

§ 6221 (not continued). Execution procedure
6221. A California statutory will shall be executed only as
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follows:

{(a) The testator shall complete the appropriate blanks and shall
sign the will.

{(b) Each witness shall observe the testator's signing and each
witness shall sign his or her name in the presence of the testator.

Comment. Section 6221 has been omitted as unnecessary in view of
Section 6265 (general law applicable to wills applies to statutory
will). See Section 6110 (manner of execution of will)., The California
Statutery Will form itself contains instructions for completing the
form, See also Sections 6267 (selection of more than one or no
property disposition clause). 6269 (additions or deletions made on face
of will) 6270 (validity of will where lack of full compliance with
execution requirements).

6221.5 {not continued Execution of attestation clause
5221.5. The execution of the attestation clause provided in the
California statutory will by two or more witnesses satisfies Section
8220,

Comment. Section 6221.5 has been omitted as unnecessary in view
of Section 6265 (general law applicable to wills applies to statutory
will). ©See Section 6110 (manner of execution of will). See alsoc the
self-proving attestation clause that is a part of the California
Statutory Will form provided by Section 6275.

§ 6226 (not continued), Effect of dissolution or annulment of

testator's marriage
6226, {a) If after executing & California statutory will the

testator's marriage is dissolved or annulled, the dissolution or
annulment revokes any disposition of property made by the will to the
former speuse and any nomination of the former spouse as executor,
trustee, or guardian made by the will. If any dispesition or
nomination 1s revoked solely by this section, it is revived by the
testator's remarriage to the former spouse.

{(b) In case of revocation by dissolution or annulment:

{1) Property prevented from passing toc a former spouse because of
the revocation passes as if the former spouse falled to survive the
testator.

{2) Provisions nominating the former spouse as executor, trustee,
or guardian shall be interpreted as if the former spouse failed to

survive the testator.

—24-




(c) For purposes of this section, dissolution or annulment means
any dissolution or annulment that would exclude the spouse as a
surviving spouse within the meaning of Section 78. A decree of legal
separation which does not terminate the status of hushband and wife is
not a dissclution for purposes of this section,.

(d) This section applies to any California statutory will, without
regard to the time when the will was executed, but this section does
not apply to any case where the filnal judgment of dissolution or
annulment of marriage occurs before January 1, 1985; and, if the final
Judgment of dissolution or annulment of marriage occurs before January
1, 1585, the case is governed by the law that applied prior to January
1, 1985.

Comment. Section 6226 has been omitted as unnecessary in view of
Section 6265 (general law applicable to wills applies to statutory
will). See also Section 6258 (definition of "apouse"), 6122 (effect of
disscoluticn or annulment of testator's marriage).

Other Omitted Provisions
The statutory form for a California Statutory Will With Trust is

omitted, since this option is not to be available wunder the new
scheme. Alsc omitted are the full text of the clauses relating to the
California Statutory Will With Trust.
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Memo 90-123 Exhibit 4 Jaszo
09/05/90

EXTRACT FROM
Eeport on the Making and Revocation of Wills

Lawv Reform Commission of British Columbia (1981%, pages 40-54

{b) Substantial Compliance

Current law requires the formalities stipuiated by the Wills Act for the
execution of wills to be strictlv followed. Failure to observe the formalities
stipulated by that Act renders a will invalid even if the mistake was entirely
harmless. Qur courts have taken this strict approach for two reasons. First, the
testator is dead and cannot assist in ascertaining the validity of the will.
Second, even if the will is declared invalid. on the resuiting intestacy a
distribution is provided for under the Estate Administration Act.

The 1974 English case of Re Beadle® is an example of a document to
which probate was refused on the sole ground that it failed to meet the
requisite formalities. The testatrix had dictated her wishes to a friend, who
transcribed them onto one piece of paper. The testatrix then signed the top
comer of the paper and the husband of her friend signed as a witness. The
purported will was placed in an envelope and both acquaintances signed the
envelope. R.W. Goff, J. heid that aithough there was no doubt at ali that the
paper contained the testatrix’s true testamentary wishes, and that she fully
understood its effect, probate of the will had to be refused on a strict
interpretation of the stamte and the authorities.

Responses to the strict compliance rules have taken at least three dif-
ferent forms, as legislatures, the courts, and law reform advocates have
suggested methods to prevent the harsh resuits which come from the strict
application of formal requirements. Scon after the introduction in 1837 of the
provision which required that a will be signed at its “‘end.”” Parliament relaxed
it. This was accomplished by deeming a will to be signed at its foot orend even
though it was signed in any one of a number of different places.?® This
modification is part of the Wills Act of this Province. 3

The judicial response has been to uphold the rule on the one hand, and on
the other to be permissive in allowing various activities to meet the require-
ments of the statute. For example, even the slightest of ““indications™ by an ill
testator has been held to constitute an acknowledgement of his signature
permitting witnesses to attest. In another case the term “‘presence’” was
extended to inciude a testator who did not see the witnesses sign the will but
could have done so if he had cared to look.

Courts have also had to rule on the validity of a will where the parties
have used the proper procedure but have executed the wrong documents. For
example, spouses occasionally sign each other’s will by accident. If the
mistake is not noticed until after the death of one spouse, then the court is
faced with three options. It may refuse to admit the will to probate, admit part
of the spouse’s will to probate, deleting references to that spouse, or admit the
executed will to probate and correct the document by inserting the proper

M Supran. 38.
¥ The Wills Act Amendmenr Act, 1852 15 Vict. c. 24,
B Wills Act. R.5.B.C. 1979, ¢c. 434, 5. 6.
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names. Courts in all of the western Canadian provinces have chosen the third
option and have rectified and replaced the wording contained in the will.®*

Thirdly, advocates of law reform have recently criticized the rule requir-
ing strict compliance with the Wills Act, /837. In the United Kingdom the
Law Reform Committee has suggested that attacks on form may have ulterior
motives:

A further relevant point is that it seems that the validity of wills in general, and of
their attestation in particular, is often challenged for reasons which have no
connection with the question whether the will represents the testator's true
intentions. In other words. the challenger is not concerned 1o give effect to what
the 1estator wanted; he dislikes the provisions of the will—no doubt because it
deprives him of benefits which he wouid have had under an earlier will or under
the rule of intestate succession—and wants to upset it by any means that lie to
hand. It has been suggested that the present attestation rules lend themselves to
behaviour of this kind,

In the United States several writers have suggested that a will which does
not conform with the formalities of the Wilis Acr might still be validated. For
example. one commentator has concluded:**

Thul some formns of expression are prima facie valid does not. however. require
that all other forms of expression be held invalid. Even though many other torms
of testamentary transfer are presently allowed under trust, contract, or other
theory, many indicalions of testamentary intent, not articulated in traditional legal
forms, are denied validity solely because of their failure to meet the formal
requirements of a will, notwithstanding total absence of guestion as to their being
true expressions of testamentary desire. Many of these expressions it is suggested,
could reasonably be validated. so long as the basic elements of a valid testa-
ment—testamentary inlent, dispositive scheme, and tack of influence —could be
proved by clear and convinecing evidence.

In a 1975 article which has attracted much attention. another American
scholar, John Langbein, called for the introduction of the doctrine of **sub-
stantial compliance’ to the law of wills. Professor Langbein has expressed the
view that:"

The rule of literal compliance with the Wills Act is a snare tor the ignorant and the

ill-advised. a needless hangover from a time when the law of proof was in its

infancy. In the three centuries since the first Wills Acs we have developed the
means to adiudicate whether formal defects are harmless to the statutory purpose.

We are reminded “that legal technicality is a disease. not of the old age, but of the

infancy of societies.”” The rule of literal compliance has outlived whatever utility

it may have had. The time tor the substantial compliance doctrine has come.

Since this call for substantial compliance was published, Professor Langbein
reports that he has received only favourable response. He advises that he has
yet to meet a scholar in the field of trust and estate law who has expressed
disagreement on the merits of a substantial compliance doctrine.®! In another
recently published article Professor Langbein reiterated his view that courts in
the United States should adopt a substantial compliance doctrine and admit
wills to probate despite technical defects.®

¥ See Re Brander 119524 D.L.R. 688 per Wilson J. (B.C.5.C. 1 and by the same judee. fe Duck junreported| but
cied in {19531 31 B.C.R. 434, In Saskatchewan. see Re Bohdchewsk: Esraze. 1 |967) 60 W. W .R. 635 15ask. Surr Ct. per
Maher I In Alberta. see Re Know, (19591 27 W.W.R. 382, a decision of the Alberna Ddstrict count invoiving spouses
execunng each other’s wills. Bhe British Columbia decisions have oeen commented on by Dr. G. Kennedy: Cuse ard
Comment, (1953) 3| Can. B. Rev., 185 and 444. The Auvstralian State of Queensland recenutly propesed o amend their
succession law by including specific provision permitling a court to insect the necessary correcting language in a will
instead of merely deleting certain words. | Working Paper on a Bill 1o Consolidate and Amend the Law of Succession and
the Administration of Estates, { £975) section 31, Power of Court to Recrify Wills.)

W Supran. 47.

M Gaubatz, John, Notes roward a Trufv Medera Witls Ace. (19771 31 U, of Miam: L. Rev. 497 ar 560,

¥ Langbein, Substantial Compliance with the Wills Act. (19751 88 Harv. Rev. 489 at 531.

+ Correspondence. John Langbein to Law Reform Commission, April, 1979,

1 Langhein, The Crumbling of the Wills Ace. (19790, 63 A B A ] 1192-1195.
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The adoption of a rule of substantial compliance has been proposed for
Queensland. The Law Reform Commission of Queensland in their Report No.
22 suggested the enactment of the following provision:

The court may admit to probate a lestamentary instrument executed in substantial

compliance with the formalities prescribed by this section if the court is satisfied

that the instrument expressed the testamentary intention of the restator,

In some respects even this reform has a fairly limited scope. A doctrine of
“*substantial compliance’” presumes that the testator or witnesses attempted a
standard form will, but erred in its execntion in some technical aspect. In most
cases in which an executor propounding a will would rely on a doctrine of
“‘substantial compliance™ the will would closely resemble a standard form
will.

A proposal merely to abolish strict compliance with the Wills Act raises
difficult questions concerning when a defect is a mere technical failure to fully
comply with the Act, and when it is a result of the parties completely ignoring
formal requirements altogether. Does a will attested by only one witness
“‘substantially comply” with the present Wilis Acs? A proposal for reform
which concentrates on an attempted compliance with technical rules leaves
open cases where, because the document in issue in no way resembles a
standard form will, the court must refuse it probate even though convinced
that the document truly represents the testator’s last wishes.

It has been suggested that it is only necessary to relax those requirements
which have been found to give the most problems to testators.** This is. in our
view, [antamount to a type of “'ad hoc™ substantial compliance doctrine. It
does not address the fundamental problem posed by an undue reliance on
formalities without regard to the purposes which they serve. Moreover, one
might argue that such an approach is inconsistent. If formalities fulfill a
valuable function, then it is inevitable that documents which fail to comply
with the Wills Act will be refused probate. However, a proposal 10 relax certain
formalities is. in effect, an acknowledgement that in some cases, insisting on
strict compliance can cause hardship. If, for example, the justification for two
witnesses is that it helps prevent fraud, reducing the reguirement 1o one
witness is an acknowledgement that the protection offered by the original
formality was not as important as the hardship in an individual case. From this
point, it is only a small step to adopt a dispensing power in which that
determination can be made on a case by case basis.

fc} A Dispensing Power
(i) Generally

Several jurisdictions have either enacted. or considered enacting, a
provision giving a court the discretion to admit documents to probate, even
though the Wills Act formalities have not been observed. Such a power may,
but need not be, framed in terms of “‘substantial compliance.” We shall
examine individually the dispensing powers enacted in, or proposed for, a
number of jurisdictions.

(ii) Canada: The Indian Acr*

Sections 42 to 50 of The Indian Act vest broad powers in the Minister of
indian Affairs and Northern Development 1o regulate the manner in which the
property of an indian resident on a reserve® devolves upon death. Section 45
of the Act provides:

9 See, £.5.. The Law Reform Committee. 22nd Report. t980. W.F. Ormuston, Formaliries and Wills: A Plea jor
Caution (1980) 34 Aust. L ). 45,
HR.S.C.1970. c. 1-6. Ser A.G. Can. and Rees v. Canard. 11975 3 WW.R. | ¢5.C.C.} in which the relevant

sections of this Act were held 40 be intra vires.
# See ibid. section 4 (31,
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45. (1) Mothing in this Act shall be construed to prevent or prohibit an
[ndian from devising or begueathing his property by wiil.

(2) The Minister may accept as a will any written instrument signed by an
indian in which he indicates his wishes or intention with respect 1o the disposition
of his property upon his death.

(3) No will executed by an Indian is of any legal force or effect as a
dispostion of property until the Minister has approved the will or a court has
granted probate thereof pursuant to this Act.

The discretion vested in the Minister under section 45 (2) operates in precisely
the same fashion as a dispensing power would in practice. The Minister may,
but is not required to, accept an informal will for probate. His discretion is
limited by two threshold requirements: there must be a written instrument and
it must be signed by the testator.

In response to our query concemning departmental practice under this
section, we were advised that the Minister generally approves any testamen-
tary document in writing. It need not be handwritten by the testator. Unwit-
nessed wills are rare, and only four have been submitted for the Minister's
approval in the last four vears. Witnessed holograph wills appear to be fairly
common. On the whole, it would appear that informal wills have caused few
problems. %

(i) South Australia

On the recommendation of the Law Reform Commission of South
Aunstralia, the Supreme Court in that jurisdiction has been given the power to
admit a document to probate even though it may not have been executed with
all of the formalities required by the Wills Act. In 1975, the governing statute
was amended to provide that:

A document purporting 1o embody the testamentary intentions of a deceased
person shall. notwithstanding that it has not been executed with the formalities
required by this Act. be deemed to be a will of the deceased person if the Supreme
Court. upon application for admission of the decument to probate as the last will
of the deceased, is satisfied that there can be no reasonable doubt that the deceased
intended the document to constitute his will.

As far as we are aware. only one reported case deals with the South
Australian Supreme Court's power to admit defective wiils to probate under
this dispensing power.? In the 1977 case of Re Graham.*® detailed considera-
tion was given to the South Australian provision. The facts ot the case are
simple. On April 4, 1977, an estate administration officer for Bagot’s Execu-
tor and Trustee called on the recently widowed Mrs. Graham to discuss her
late husband’s estate. While he was at her home, the trust officer also received
and recorded Mrs. Graham's instructions for her own will. He then returned to
his office, had a will prepared in accordance with the instructions and returned
to Mrs. Graham’s house the following day. As there was no one at home,
instructions for execution were noted on the document and he left it there to be
signed by Mrs. Graham.

Mrs. Graham subsequently signed the will and then gave it to her nephew
and requested that he **get it witnessed.” The nephew took the will to two
neighbours who signed as witnesses in his presence but not in Mrs. Graham’s
presence. The will was returned to Mrs. Graham by the nephew. On May 18,
1977 Mrs. Graham died leaving approximately $10.000 to her nephew in the
impugned will. The procedure adopted did not meet the statutory require-
ments for execution, as the deceased had not signed the will in the presence of
either witness, nor had the witnesses signed in Mrs. Graham's presence.

* Letter from P.M. Tellier. Deputy Manister. to the Commissien, February 26. 1931,
¥ Leter dated Ind January. 1979, from the Chairman. Law RBeform Commines of South Australia.
“* Re Grahum. 11978) 20 5.A 5. R. 200, per Jacabs J.
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When the document was presented for probate, Jacabs J. stated:®
Upon these facts. | have not the slightest doubt that the deceased intended the
document which is before me to constitute her will. Accordingly, if the words of s.
12(2) of the Wills Act are to be given their ptain and natural meaning. there is no
reason al all why the document should not be deemed to be the will of the
deceased, and admitied o probate as such, notwithstanding that it has not been
executed with the formalities required by the Act.

The court in admitting the will to probate was of the opinion that the section
should be given a broad and remedial interpretation. Jacobs J.. who had
assisted the South Australian Law Reform Commission in formulating its
proposal that the court be granted such a power, concluded:™
But if there is one proposition that may be stated with reasonable confidence, it is
that 5. 12(2) is remedial in intent, that is to say, that its purpose is to avoid the
hardship and injustice which has so often arisen from a strict application of the
formal requirements of a valid will, as dictated by s. 8 of the Act. This conclusion

is, 1 think, clearly justified upon a review of the legislative history of the relevant
sections of the Act. and the cases.

fiv) Israel

Since 1965, the Israeli Succession Law has contained a remedial provi-
sion enabling the courts to admit to probate a technically defective will. It
provides: '™

Where the court has no doubt as to the genuineness of a will, it may grant probate

thereot notwithstanding any defect with regard to the signature of the testator or of

the witnesses. the dare of the will. the procedure set out in sections 20 to 23 or the
capacity ol the witnesses.

No comprehensive studies are vet available on the Israeli experience with this
provision. We are advised that there are few reported cases concerning the
application of this section.!®

The following comments are an approximate translation of remarks
contained in the 1952 official draft Succession Law:

The purpose of the requirements of the Act concerning the form of a will is 1o
verify the wishes of the testator and to safeguard against forgeries and frauds. The
details of form do not serve as a perfect or sole guardian against mischiefs and they
should not be considered as being of overriding importance or absolute value, The
courts should therefore be granted some discretion to alleviate rigid compliance
with formal requirements as long as the genuineness of the will is beyond doubt.
Our proposal is inspired by the general tendency to get rid of extensive formalism
and prefer substance to form.

Jewish Law dictates on the one hand strict compliance with certain formulae . . .
on the other hand it developed the concept of “Mitzvah 1o carry out the wishes of
the deceased ™. No such provision has been found in foreign law.

The leading Israeli case on the application of this provision is the 1977
decision. Briel v. The Attorney-General.'" In this case, the District Court had
refused to grant probate even though it had no doubt as to the genuineness of
the will. The will was in breach of the succession law because it did not contain
the date on which it was made. The Supreme Court allowed an appeal from the
District Court's decision and made the following comments on the scope of
the statute:'%

= fbid.
10 fhid,
101 Section 25 of the Israeli Succession Law 5725-1965.
102 fetter from Dr. E5. Perles, Advocate of Tel-Aviv, Jaffa, Isrze] dated Becember (8th. 1979,
M [srael C.A. 8697532 PD_ 98,

™ Since none of the cases interpreting section 25 have been officially transiated from the Hebrew, this version is nol
authoritative. The concept of *mitzvah ™ is not readily wranslatable. It is literally a religious obligation. although in some
contexts it may denote only a moral obligation or even merely a peneral obligation to assist others. We are advised that the
“mitzvah™ 10 carry out the wishes of a deceased person is & religions obligation: in effect a command From God.
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The question of all questions regarding the scope and operation of section 25 is
always the “*genuineness of the will.” The court has to be first convinced, bevond
all doubt, that it is indeed faced with a genuine will. Were it so convinced, the
[formai] defects should not prevent it from granting probate ot the will. Were it not
convinced, even one defect requires it to abstain from granting probate.

It was already decided that a will which has no formal defect is presumed to be
genuine and the one alleging invalidity carries the burden of proor . . . The
presumption does not apply to 2 will which contains a formal defect and the one
seeking grant of probate carries the burden of proving the genuineness of the will,

In each and every case in which this Court has refused to grant probate to a will for
Formal defects. doubt existed as to the genuineness of the will and it is insignifi-
cunt whether the doubt was raised for the formal defect itself. |, . or for one of the
matters dealt with in Art. B . | .

Even the absence of a date {of making the will] might in certain cases raise a doubt
as to the penuineness of the will . . . as. for example. in a case of several
conflicting wills . . .
The legislator’s *guide-line™ in the Law of Wills is the Mirzvah to carry out the
wish of the deceased: Where the intent of the testator 1s expressed in a wall. and no
doubt exists as to the genuineness of the wiil. then his intentions should be
ascertained | Sec. 54 (a)) in order to uphold the wishes of the deceased and not to
frustrate them merely for a formal defect.
[t should be noted. however, that that case aiso sets out certain threshold
requirements which must exist before section 25 can be invoked in aid of a
defective will. The court stated: '3

The discretion granted to the Court by Section 25 is a very wide one. and if there is

no doubt as o the veracity of the will, there are three things only that cannot be

remedied by Section 25: The testator, iwo witnesses. and a document in writing.

In conirast, in one case the Supreme Court allowed an appeal from the
confirmation of a will whose two pages were typed by different typewriters. It
was held that that raised sufficient doubt as to exclude the operation of section
25.'% [n other cases section 25 has received an even stricter interpretation. In
commenting on one such case, one of our correspondents stated:'%?

In Civil Appeal 679/76 the deceased had instructed his banker to open a joint

account in the names of hirself and another person. who was now the appellant.
This uppeliant wanted the instruction to the bank 1o be construed as a kind of will,

and he tned to rely on Section 25. The Supreme Court. dismissing the appeal,

ruled that Section 25 comes to remedy defects in a will which was lawfully made,

but does not create a new way to make a will.

[sraeli experience with the provision has therefore been mixed. In
particular, it does not yet appear to have been tinally established whether
section 25 can be called in aid only in respect of wills where there has been at
least some aitempt to comply with the Wilis Act formalities. Although any
legal analysis of the Israeli law is somewhat difficult owing to the lack of
source material and the necessity of relying on the opinions of our correspon-
dents, it would appear that Civil Appeal 679/76 is not necessarily inconsistent
with Briel v. The Attorney-General, as in the former case the threshold
requirements set out in Brie! were not satisfied because the instructions to the
bank were unwitnessed.

Qualitative assessments of section 25 vary. One commentator suggested
that the majority of applications are rejected owing to the requirement that the
genuineness of the will must be established before the court can exercise its
discretion. '™ Less pessimistic are the comments of an Israeli judge who wrote

5 Translation of case supplied by Dr. F. 5. Perles, supra n. 102.
1% Sypran. 102
0 Ihid.

* Letter trom Professor Uriel Reichman, Tel- Aviv Universily to Professor . Langbein. July 26, 1979, copy on file at
Law Retorm Commission of British Columbia.
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to us in response to an inquiry whether the provision had made the law less
certain and impeded the administration of estates. He stated:

[Tlhe taw is definitely not **less certain™ . . . The provisions of 5. 25 do not tend
to ““increase litigation. expense and delay.”” On the very contrary it has been my
experience that Advocates are gradualtly attaching less and less importance o
defects in the torm of a will since they are aware of the Court’s approach, and will
not oppose probate merely on grounds of such defects. 1 am, therefore, of opinion
that 5. 25 actually prevents a great deal of unnecessary litigation and saves time
and expense in cases before the Court. Lis effect is 1o limit the battleground to
issues which would be the foremeost it not the oniv ones. i.e. to Lhe question: Is the
will a true expression of the testator’s intent?

Court statistics do not reveat the frequency of invocation of s. 25 in applications
before the Court. Every contested will comes before a District Court Judge. The
reasons for opposing a will are not always based on adequate legal grounds for
such opposition, Dissatisfied parties will often file an opposition on the most
slender legal grounds, sometimes even only with a view to extracting some
benefits from the beneficiares by moral pressure. In such cases every possible
point will be taken and no trifling deviation from prescribed procedure will be
overlooked. However. when the case comes up for hearing all unwarranted pleas
as to form melt away mostly even before the Court pronounces on them. Section
25 is like a sword. Its very presence suffices and it has rarely to be unsheathed.

On balance. the Israeli experience is encouraging.

(v) Manitoba

Subsequent to the release of our Working Paper No. 28. in which we
proposed the enactment of a dispensing power in British Columbia. the Law
Reform Commission of Manitoba released a Report on the Wills Act and the
Doctrine of Substantial Compiiance. '™ They recommended that:

1. A remedial provision should be introduced in *‘The Wilis Act™ allowing

the probate courts in Manitoba to admit a document 1 probate despite a defect in

form. if it is proved on the balance of probabilities. that the document embodies

the testamentary intent of the deceased person.

2. The provision should be worded so as to apply to defects in execution,
alteration and revocation.
3. A further section should be enacted to allow the probate court o save a

gift 1o a beneficiary who has signed for the testator or as a witness 1o a will, where

the court is satisfied that no improper or undue influence was employed.

This proposal is limited to defects in a *“document.” It is likely that it was
intended that *"document™ be restricted to written embodiments of testamen-
tary intent, although the possibility that **document™ might be read to include
means of storing information as diverse as videotape or floppy disk was not
considered.

This recommendation if implemented would vest a verv broad discretion
in the court. The only threshold requirement is apparently that the testamen-
tary wishes must be in the form of a “*document.” The exercise of the power is,
moreover, not contingent upon substantial compliance.

{vi} England
[n a consultative document released in 1977 the English Law Reform
Committee solicited comment on the possibility of introducing a **general
dispensing power” into the English Wills Act."'" However, in their 22nd
report, issued in 1980, that option was rejected:!!!

While the idea of a dispensing power has attractions, most of us were more
impressed by the argument against it. namely that by making it less certain
whether or not an informally executed will is capable of being admitted to

I Seprember &, 1980, Repart Ko, 43.
10 The Law Reform Committee, Consultative Document on The Making and Revocation of Wills. 1977 a1 6.
" May 1980. Crand . 7902 ar 3. For a eatigue of their recommendations, see The Making and Revocarion of Wills—I.
(19811 125 Sol. ). 262,
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probate, it could tead to litigation. expense and delay, often in cases where it could
least be afforded, for it is the home-made wills which most often po wrong.

-+ Wethink that an attempt to cure the tiny minarity of cases where things go
wrong in this way might create more problems than it would solve and we have
therefore concluded that a general dispensing power should not be introduced into
our law of succession,

The English Committee went on to advocate certain limited reforms designed
to relax the execution requirements contained in the English Wills Act.

3. A DispensING POWER FOR BRITISH COLUMBIA
fa) fssues Bearing on the {ntroduction of a Dispensing Power
1i) Will the Provision Result in a Multiplicity of Forms of Wills?

An argument can be made that the probiems associated with testamen-
tary documents which existed in England prior to the formalities imposed in
1837 would be revived by the introduction of a remedial power. The Wills Act.
{837 was designed to reduce the volume of estate-related litigation and to
provide a means of readily identifying a document as a will. In fact, the South
Australian provision has been criticized as being so broadly drafted as to
extend to every citizen the right to make a privileged will.'*?

A number of our correspondents expressed some concern that the intro-
duction of a dispensing power would result in a certain amount of confusion
about the form a will must take to be valid. One correspondent noted:

The Wills Act formalities have introduced the necessary self-discipiine into the

making of wills, if | may put it that way. My fear is that the proposals . . . will

lead to the dissipation of that self-discipline. the belief that one can do it one s self

will grow apace. and the volume of litigation will grow atso. When | think of the

serious attitudes of those groups to which | speak about will-making. and their

desires ““to get it right™, and | compare that attitude with the easy and ambiguous

way in which they write lefters to their relatives and their friends. [ find my

concern put in a nutshell.

This is perhaps the most ditficuit argument to overcome for proponents
of a dispensing power. It can be met partially by imposing mandatory thresh-
old requirements. as in Israel. or by imposing an onerous burden of proof. The
South Australian provision requires that the court be satisfied beyond a
reasonable doubt that the document was intended by the testator to be his will.
In the Graham case referred to previously, Jacobs J. was of the opinion that
this requirement imposed some limits on the permissible form. but was loathe
to specify them. He felt that the greater the departure from the requirements of
the statule. then the harder it would be for the court to reach the required
degree of satisfaction.

Whether this objection is practical is open to guestion. Even where a
court may exercise a dispensing power., a premium is still placed upon
executing a will in the traditional form. Such a document is instantly recogniz-
able as a will and would generally be admitted to probate without the need for
proof in solemn form. For this reason we expect that the vast majority of wills
will continue to be executed in the traditional form. Both the South Ausiralian
and [sraeli experience bear this out. The Mamitoba Law Reform Commission
noted:t'?

It 1s argued that introduction of such a provision would discourage the use of the
proper formalities thereby impairing performance of all the valuable functions. It
is submitted that this argument is flawed. The provision recommended is a
remedial provision. It will be used only at final stages to save a will which is
defectively executed. revoked or attered. The doctrine is not applicable at initial

12 Palk. Simon N.L.. fafermal Wilts: From Soldiers to Cirizens, (1976) Adel. L. Rev. 352,
'* Report on The Wills Ace and the Dovtrine of Substantial Compliance, 1980. Mo, 43 ar [$-20.
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stages of execution. Reliance on it at that stage would mean subjecting an estate to
needless litigation. A remedial provision should not discourage or in any wav
affect the use of formalittes.

fii) Will the Result be Increased Litigation Due 10 the Possibility of
Numerous Contending Testamentary Documents?

At the time of the introduction of the South Australian provision. a
prediction was made that the floodgates of litigation would be opened. This
has not in fact occurred in Australia and only one case involving the remediat
provision has been reported. Our Israeli correspondents have also indicated
that there has not been a significant increase in the number of contested wills.
In fact, one of our correspondents expressed the view that litigation has been
reduced due to the unprofitability of taking technical formal objections.

It is undeniable that a dispensing power does increase the possibility that
competing testamentary instruments may be produced for probate. However,
we are not convinced that such conflicts will arise often enough to constitute a
serious drawback. Moreover. where a personal representative is faced with a
number of documents which could be construed as having testamentary
effect, and concludes that he should not propound any particular document, it
is open to him or to a person who alleges that the rejected document is valid as
a will. 1o issue a citation to propound an alleged will under Rule 61 (45) of the
1976 Rules of Court. That rule provides:

(451 (a}l Where there is or may be a document which may be alleged to be a will

of a deceased person, a citation to propound the document as a will may be issued

by any person interesied,

(b) The cnation shall be in Form 76 and shall be supported by affidavit and shall

be directed to the executor and any other person named in the document.

tc) An answer shall be in Form 77.
Where an answer is entered to such a citation. the validity of the document will
be litigated.

There appears to be no authority. however, concerning the effect of a
grant of probate made in default of an answer by those cited. The sanction
contemplated by the rule itself is the issuance of probate without regard to the
document in respect of which the citation issued. Upon the issuance of such
probate, the executor is entitled to act upon the grant unless and until it is
revoked.!™ Even if a person who failed to answer a citation is able 1o satisfy
what would probably be the onerous burden of displacing the prior will. it is
likely that any claims he may raise against the executor or beneficiaries under
the first will would be defeated by laches, estoppel, or the defence of change
of position. In any event the whole question of the effect of the revocation of a
grant of letters probatg at the instance of a person who fails to propound a will
when cited to do so is one which can also arise under the current Iaw, and the
enactment of a remedial provision does not therefore give rise to any new
problems.

On balance we feel that the remedies available to an executor who
questions the effect of any document, and the protection offered to him by law,
strike an adequate balance between the flexibility offered by a dispensing
power and the executor’s need to have some basis upon which to assess his
position. As one of our correspondenis noted:

The obvious argument against the proposal is that it would encourage both
fraud and litigation. As I said above, 1 do not think the opportunity for fraud would
be any greater than it is at present. | think the fact that in the case of suspicious
circumstances the onus of proving that the testator knew and approved of the

! See Kerr v. McLennan, (187519 N 5. R. 502 (C.A.). It was regarded as a judgmem i rem it frwin v. Bank of
Montreal. (1876) 38 U.C.Q.B. 375; see Book v. Book. {18871 15 O.R. 119,
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contents of the will is on the propounder is as great, if not a greater protection
against fraud, than are the present formatities. it is true that there may be more
litigation. But it will also be true thal the testator’s intention will be less often
defeated. and that 1s a resuit worth paying tor.

1iii) Will the Provision Result in Undue
Defav in the Administration of Estates?

Such a delay might arise, for example, where beneficiaries must await
the resuit of a contested probate action before receiving their interests under
the intestacy. If another will is in existence. distribution must await the court’s
decision on the validity of a faulty will executed after a formally valid will.

On the other hand, such a delay can be justified on the grounds that it
would provide an opportunity to give effect to the testator’s intentions,
Distribution of estates in British Columbia is already postponed for six
months in order to permit applications to be made under the Wills Variation
Act. The granting of a dispensing power to the court would not likely extend
this period significantly, if at all. Even if it does, we think that the execution of
the testator’s actual intent is & more important consideration.

fiv) Are There Other Superior Methods
of Accomplishing the Same Ends?

The granting of a dispensing power to the Supreme Court is not the only
method of giving effect to the imperfectly expressed wishes of a testator. As
we pointed out earlier, one could adopt the approach of reducing the number
and type of formalities required. In addition, Professor Langbein has called on
courts in the United States to develop their own “‘doctrine of substantial
compliance  apart trom legislation.''* It is likely that Canadian courts would
be very reluctant to develop such a doctrine without authorizing legislation.
We have alreadv outlined our objections to both these courses. Merely
amending the formalities or relaxing the ruie of strict compliance would not
remedy the injustice created by the rejection of a document which although it
does not meet the new formalities. nevertheless expresses the testator's true
intent.

(v} Will a Dispensing Power Prevent the
Frustration of Testamentary intent?

The primary argument advanced in favour of a dispensing power is that it
allows the court to give effect to a testator’s wishes when it is certain that the
document is meant to be the last will of the deceased. The failure of a testator
to comply with the requirements of the Wills Act occasionally leads to a court
expressing regret that it must reject a will on a technical point. since the court
aiso finds that the document represented the true wishes of the testator. A
dispensing power would provide the court with a back-stop to prevent the sort
of injustice which can occur when a genuine will must be rejected.

We feel that no policy ground save that of convenience is served by
rejecting a will which undoubtedly expresses the testator’s true intent, and on
balance find the argument based on convenience unconvincing. Although a
study of probate procedure is beyond the scope of this paper, it is perfectly
possible to devise a scheme which will make the task of a person propounding
a faulty will easier. Under the current Supreme Court Rules, for example. an
executor or administrator with or without will annexed is already obliged
under Rule 61 (3) to swear an affidavit in form 66. 67 or 68. The latter two

1" Langbein. The Crumbling of the Wills Acl. supra n. ¥2.
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forms require the deponent to set out either his belief that the document
represents the last will of the deceased, or alternatively that despite a diligent
search, no will was found. It would not be a large step for him to also have to
set out the circumstances in which the will came to be defectively executed.
Alternatively. the rules could provide that certain types of informal wills (e.g.
holograph wills) should be admitted as a matter of course upon conditions.
Such conditions might include the filing of affidavits concerning the genuine-
ness of the handwriting. Later in this chapter we shall canvass a number of
possible approaches to probating technically defective wills.

(vi) Will Uncertainty be Increased or Reduced?

As Professor Langbein points out, it is difficult to predict when the
equities of a particular case will induce a court 1o try to avoid formal
requirements. He notes that the strict compliance rule has achieved, what is in
many respects, the worst of both worlds. When it is enforced unjust harshness
may result, and when it is not. it may be as a result of judicial artifice.!’® The
[sraeli experience suggests that a dispensing power may reduce uncertainty by
clarifying the issues between parties to a dispute. Many attacks on form are
motivated not by any suspicion that the will does not represent the testator’s
true intent. but rather because the person challenging the will does not like its
substantive provisions. The existence of a dispensing power forces the parties
to litigate the real issues between them. and thereby simplifies proceedings.

(b} The Scope of a Remedial Power

An essential element of any decision to provide the court with a jurisdic-
tion to admit wills to probate under a dispensing power is the scope of the
power which the court may exercise. Must there be an attempted compliance
with the Wills Act? A court could be restricted to remedying those wills
executed under circumstances in which the testator had substantially com-
plied with the Act. Thus a signature in the wrong position would not neces-
sarily lead to the invalidity of the will.

In Professor Langbein’s view the courts should as a matter of law require
only substantial compliance with formal requirements. This presumes some
attempt to comply with the requisite forms. The exact nature of any attempts to
comply with formal requirements which would satisfy the **substantial com-
pliance™ doctrine is a question for argument. It would appear that Israeli law
adopts this limited scope for its dispensing power; at least one court having
held that there must have been some compliance with the Israeli Wills Act.

On the other hand, a broader dispensing power could be given to the
court. Such a provision would not be restricted to cases where the testator had
“*substantially complied™" with the formalities. It is this approach which has
been adopted in South Australia. The statute provides that a testamentary
document may be deemed to be the will of a deceased if the court is satisfied
beyond a reasonable doubt that the testator meant the document 1o be his will.
The language of the legislation is broad enough 10 permit the court to admit a
will to probate although no attempt is made to comply with the statute.

We are of the opinion that the Supreme Court of British Columbia should
be given the power to admit a will to probate notwithstanding that no attempt
has been made by the testator to comply with the Wills Acz. as long as the court
is satisfied that the deceased intended the document to constitute his will.

1 [bid.
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{c} Threshold Requirements
(i) Generally

Although we have concluded that as a general rule, effect shouid be given
to a testamentary instrument which undoubtedly embaodies the testator’s true
intent, we are also firmly of the view that a general dispensing power may be
cast too broadly. Certain forms of testamentary dispositions are so inherently
suspicious that the benefits which might be derived from admitting them to
probate are clearly outweighed by the inevitability of litigation and the
probability of confusion. At the same time, if the law is to be perceived as
arriving at defensible results, it must correspond to public expectations. Wills
have always been regarded as documents particularly vulnerable to fraud, and
hence the formalities of execution have been particularly onerous. The recog-
nition that the application of these formal requirements is not justified in every
case does not lead to the inevitable conclusion that every alleged embodiment
of testamentary intent should be admissible to probate. Wills are generally
recognized to be important documents. We therefore think it appropriate that
the law recognize their special status by setting out certain threshold require-
ments for the invocation of a dispensing power.

We are of the view that the general public recognizes that most important
documents should be evidenced in writing, and signed. At the same time, the
law has traditionally regarded unusual circumstances surrounding the execu-
tion of a will with suspicion, and this view probably reflects a genuine public
concern that suspicious wills be closely scrutinized. This suggests three
possible threshold requirements — writing, a signature, and an onerous
burden of proof.

fii) Writing

We are of the view that no embodiment of testamentary intent should be
admissible to probate unless it is in writing. We would not limit our recom-
mendation to handwritten documents. We prefer to leave the question of wills
otherwise reproduced to individual cases. rather than formulating a general
rule. Earlier in this report we noted thar in some jurisdictions which adopt
holograph wills, controversy has arisen whether a holograph will need be
wholly in the testator’s handwriting, or whether such a will is admissible if
only its material parts are handwritten. We wish to avoid this controversy
completely. While handwriting itself may be a valuable indicator of the
writer’s identity, that in itself does not justify refusing probate to a will
adequately proven by other evidence.

In recent years modern technology has brought methods of storing data,
undreamt of by the draftsman of the Wills Acr, 1837, well within the reach of
the average testator. Home computers, tape recorders and videotape record-
ers, while not ubiquitous, are easily accessible. Should a testator be abie to
videotape his wills, or to program his computer to reproduce his will on its
screen at a given command?

The provisions of the Wills Act and the Interpretation Act. when read
together, leave open the possibility that a will may be probated even though the
“writing” consists of images mechanically or electronicaily reproduced.
“Writing” is defined in section 29 of the interpretation Act as follows:

“writing, * “'written” or a term of similar import includes words printed. type-
wrilten. painted, engraved, lithographed, photographed or represented or re-
produced by any mode of representing or reproducing words in visible form.

The inherent limitation in this definition is that the words be reproduced
“in visible form.”” This would, for example, rule out videotapes. tape record-
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ings and various devices (e.g. floppy disks, programming cards) used to
program compulers, which in turn reproduce the words on a television screen
or machine written copy. Although the end product of videotapes or floppy
disks may be legible on a screen, the words themselves cannot be executed by
the testator as required by sections 4 and 6 of the Wills Act, and by our
recommendation. The floppy disc or videotape may be signed, but the words
of the will, although reproduced on the tape or disc, are not in visible form.
The tape or disc would not therefore constitute the *writing"” required by the
Wills Act, section 3. or the “writing” which must be signed under our
recommendation.

One novel form of will is arguably sanctioned by section 29 of the
Interpretation Act. It would be possible to prepare a filmed will using
animated letters and words. The words on the film would be in visible form
without the intervention of any electronic or mechanical device, although the
use of a projector would make viewing easier. The testator could then sign the
film at its end, together with the two witnesses required by section 4.

Although it is possible to foresee that in a relatively short period of time,
storing wills electronically, or on tape, may be advantageous, we have
concluded that provision for such wills in a modern Wills Act would be
premature. We are advised that the detection of tampering with electronic
means of storing information would likely be a lengthy and expensive process,
and that experts qualified to testify on such matters would not be readily
accessible to executors in British Columbia. Moreover. the electronic storage
and transmission of data is a rapidly changing field of technology, and for that
reason we are not prepared to attempt to identify any new and acceptable
medium for recording testamentary intentions. We therefore make no recom-
mendation to expand the definition of **writing.”

{(iii) Signature

In the Working Paper we proposed, as a threshold requirement, that the
document bear the testator’s signature. Most people would readily accept the
notion that affixing one’s signature to a document is the usual means of
approving and adopting its contents. We have concluded that the dispensing
power we propose for British Columbia should require that the document be
signed.

This aspect of our proposal attracted some comment from the Manitoba
Law Reform Commission. They stated:!!”

The British Columbia approach is beneficial in that it is broader than the Queens-
land approach and it does cover most of the difficulties currently encountered.
Yet. circumstances can still be envisioned where strict adherence to even these
minimal formalities could defeat the testator’s intention. As Prof. Langbein points
out what of the testator who is about to sign his will in front of witnesses, when an
“interloper’s bullet or a coronary seizure fells him'" The likelihood of such an
occurrence is small but the fact remains there is no recessity for such limitations
1o the proposed section. in effect such requirements do not conform with the
functional anzalysis on which the remedial provision is based. For this reason such
a limitation is not recommendable.

We are not of the view that the possibility of an interloper’s bullet, or other
similar and equally unlikely possibilities warrant the deletion of the require-
ment of a signature. We find more persuasive the case of a careful testator
who, in striving to keep his testamentary dispositions up to date, writes out
several alternative drafts. He decides in the end not 1o change his will, but
retains his final draft for future reference. It is, of course, unsigned, and is

W Suprgn. b3 at 19-20.
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found at his death among his papers. Is it valid or not? The inevitable result
must be litigation. As we are convinced that this situation is many times more
likely than that which worried the Manitoba Commission. we have concluded
that insisting on a signature is a valuable safeguard which will prevent
injustice, confusion and unnecessary expense far more often than it will cause
hardship.

We are not swayed by the argument that such a requirement *“does not
conform with the functional analysis.” In fact. we believe quite the opposite.
We acknowledge that formality has some purpose. Here the requirement of a
signature performs a-valuable channelling and evidentiary function. The point
of introducing a dispensing power is to temper the arbitrariness with which
rules respecting formalities have been applied, and not to deny the general
desirability of formalities. We have simply concluded that the harm which
would ensue from relaxing this particular requirement outweighs any benefit
which would accrue from its abolition. In short. far from abandoning any
functional analysis, in our view adopting the requirement of a signature
recognizes that in some respects formalities serve a valuable function. It
restricts the application of a dispensing power to documents which are most
likely to represent attempts to communicate a settled testamentary intent.

In recommendation 4, we proposed that a general provision respecting
signature by a person acting at the testator’s direction should be enacted. We
see no reason why this provision should not apply equally to a testator’s
signature on an informal will.

{iv) Burden of Proof

The South Australian provision requiring proof bevond a reasonable
doubt raises the issue of whether a similar requirement should be imported
into British Columbia law. We have concluded that the standard of proof
should be the civil litigation standard of proof on the balance of probabilities.
It is this standard which generally applies in probate matters.

A consideration in arriving at such a conclusion was the fact that the civil
litigation standard is not itself immutable. In a lawsuit *"proot™ is inextricably
intertwined with **belief™", and the readiness of a court to be persuaded of the
existence of a certain state of affairs will depend upon factors other than the
mere mechanical weighing up of evidence. The point was put by Dixon J. in
Briginshaw v. Briginshaw''® as follows:

The truth is that, when the law requires the proof of any fact. the tribunal must feel
an actual persuaston of its eccurrence or existence before it can be found. Itecannot
be found as a result of a mere mechanical comparison of probabilities indepen-
dently of any belief in its reality. No doubt an opinion that a state of facts exists
may be held according to indefinite gradations of certainty; and this has led to
attemnpts to define exactly the certainty required by the law for various purposes.
Fortunately, however, at common law no third standard of persuasion was defi-
nitely developed. Except upon criminal issues to be proved by the prosecution, it
i5 enough that the affirmative of an allegation is made out to the reasonable
satisfaction of the tribunal. But reasonable satisfaction is not a state of mind that is
attained or established independently of the nature and consequence of the fact or
facts to be proved. The seriousness of an allegation made. the inherent unlikeli-
hood of an occurrence of a given description, or the gravity of the consequences
flowing from a particular finding are considerations which must arfect the answer
to the question whether the issue has been proved to the reascnable satisfaction of
the tribunal. In such matters reasonable satisfaction’ should not be produced by
inexact proofs. indefinite testimony, or indirect inferences.

It has long been held that where the circumstances surrounding the
execution of a will give rise to a suspicion that it may nor represent the

14019381 60 C.L R 336,
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testator’s true intent, a burden is placed upon the person propounding the will
to dispel that suspicion by affirmative evidence. It is likely that the problem of
determining testamentary intent where a document is defectively executed
will be treated similarty. The cases respecting the dispelling of a suspicion
establish that although the burden is only to establish testamentary intent on
the balance of probabilities. the court will closely scrutinize the evidence
betore deciding to act upon it. In Re Martin: MacGregor v. Rvan!'® Ritchie J.
held per curia:

Counse! for the appellant contended that in all cases where the circumstances

surrounding the preparation or execution of the will give rise to a suspicion. the

burden Iving on the proponents of that will to show that it was the testator’s free act

is an unusualty heavy one, but it would be a mistake. in my view, to treat all such

cases as if they called for the meeting of some standard of proof of a more than

ordinarilv onerous character. The extent of the proof required is proportionate 1o

the gravity of the suspicion and the degree of suspicion varies with the circum-

stances of each case. It is true that there are expressions in some of the judgments

to which 1 have reterred which are capable of being construed as meaning that a

particulurly heavy burden lies upen the proponents in all such cases. but in my

view nothing which has been said should be taken to have established the

requirements of a higher degree of proof.

There can be no closed list of circumstances which will cause the court to
scrutinize the evidence jealously. The less the document resembles a standard
will. the stricter the proof that will be required. Where the will contains
unusual types of dispositions. or legatees whose inclusion as objects of the
testator’s bounty is unexpected. the court’s suspicion may be aroused. Un-
doubtedly the court will also be concerned with the physical condition of the
will, and in the case of informal documents such as letters. any recital of
unusual facts may make it more difficult 1o establish the requisite testamen-
tary intent.

{d) Transition

We think it important to specify that a dispensing power should apply
only to documents signed by a testator who died after the legislation imple-
menting our recommendation comes into force. Otherwise. it is possible that
executors and beneficiaries who have acted in reliance on the invalidity of an
informal or defectively executed document would be prejudiced. We do not
wish to create a retroactive right to seek probate of an informal will where
letters of administration or a grant of letters probate have already issued.

{e) Recommendation
The Commission recommends that:

5. The Wills Act be amended by adding a section comparable to the
following:

Dispensing Power
Norwithstanding section 4. a document is valid as a will if
fa) itis inwriting,
fh) it is signed by the testator,
fc} the testator dies after this section comes into force,
and the court is satisfied that the testaror knew and approved of the contents of
the will and intended it to have testamentary effect.
6. The definition of “will”" contained in section ! of the Wills Act be
amended 1o include a document valid as a will under Recommendaiion 5.

19681 S C.R. 757,
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Memo 90-123 EXHIBIT 5 Study L-3049

Maine Statutory Will Statute

§ 2-514. Statutory wills

{a) Any person may execute a will on the following form and the will shall be
presumed to be reasonable. Thiz section does not limit any spousal rights, rights to
exempt property or other rights set forth elsewhere in this Code.

Maine Statutory Will
NOTICE TO THE PERSON WHO SIGNS THIS WILL:

1. THIS STATUTORY WILL HAS SERIQUS LEGAL EFFECTS ON YOUR FAMILY
AND PROPERTY. IF THERE IS ANYTHING IN THIS WILL THAT YOU DO NOT
ITUNTI')OEI‘}%T{IAND' YOU SHOULD CONSULT A LAWYER AND ASK HIM TO EXPLAIN

2. THIS WILL DOES NOT DISPOSE OF PROPERTY WHICH PASSES ON YOUR
DEATH TO ANY PERSON BY OPERATION OF LAW OR BY CONTRACT. FOR
EXAMPLE, THE WILL DOES NOT DISPOSE OF JOINT TENANCY ASSETS OR
YOUR SPOUSE’S ELECTIVE SHARE, AND IT WILL NOT NORMALLY APPLY TQ
PROCEEDS OF LIFE INSURANCE ON YOUR LIFE OR YOUR RETIREMENT PLAN
BENEFITS.

3. THIS WILL IS NOT DESIGNED TO REDUCE DEATH TAXES OR ANY OTHER
TAXES. YOU SHOULD DISCUSS THE TAX RESULTS OF YOUR DECISIONS WITH
A COMPETENT TAX ADVISOR. '

4. YOU CANNOT CHANGE, DELETE, OR ADD WORDE TO THE FACE OF THIS
MAINE STATUTORY WILL. YOU SHOULD MARK THROUGH ALL SECTIONS OR
PARTS OF SECTIONS WHICH YOU DO NOT COMPLETE. YOU MAY REVOKE
THIS MAINE STATUTORY WILL AND YOU MAY AMEND IT BY CODICIL.

5. THIS WILL TREATS ADOPTED CHILDREN AS IF THEY ARE NATURAL
CHILDREN.

6. IF YOU MARRY OR DIVORCE AFTER YOU SIGN THIS WILL, YOU SHOULD
MAKE AND SIGN A NEW WILL.

7. IF YOU HAVE ANOTHER CHILD AFTER YOU SIGN THIS WILL, YOU
SHOULD MAXE AND SIGN A NEW WILL.

8. THIS WILL IS NOT VALID UNLESS IT IS SIGNED BY AT LEAST TWO
WITNESSES. YOU SHOULD CAREFULLY READ AND FOLLOW THE WITNESS-
ING PROCEDURE DESCRIBED AT THE END OF THIS WILL,

9. YOU SHOULD XEEFP THIS WILL IN YOUR SAFE-DEPOSIT BOX OR OTHER
SAFE PLACE.

10. IF YOU HAVE ANY DOUBTS WHETHER OR NOT THIS WILL ADEQUATELY
SETS OUT YOUR WISEES FOR THE DISPOSITION OF YOUR PROPERTY, YOU
SHOULD CONSULT A LAWYER.

MAINE STATUTORY WILL OF

{Print your name)
Article 1. Declaration
This is my will and I revoke any prior wills and codicils.
Article 2. Dispozition of my property
2.1 REAL PROPERTY. I give all my real property to my spouse, if living; otherwise it
shall be equally divided among my children who survive me; except as specifically
provided below: (specific distribution not valid without signature.)
1 leave the following specific real property to the person(s) named:
{name) {description of item) (signature)




32 PERSONAL AND HOUSEHOLD ITEMS. 1 give all my fursitore, furnishings,
MMMMMM_MW".IM
aﬂnrwisetheyshaﬂbeequallydividedamongmchﬂdrenwbosnrﬁveme: except as
apecifically provided below: (specific distribution not valid without signature.)
I Jeave the following specific items to the person(s) named:
(name) {deseription of item) {signature)

23 CASH GIFT TO CHARITABLE ORGANIZATIONS OR INSTITUTIONS: I make

the following cash gift{s) to the named charitable organizations or inatitutions in the
amount stated. If I fail to sign this provision, no gift is made. If the charitable
arganization or institution does not survive me or accept the gift, then no gift is made.

{name) {amount) (signature)

24 ALL OTHER ASSETS (MY “RESIDUARY ESTATE"). I adopt only one Property
Disposition Clause by placing my initials in the box in front of the letter “A”, “B” or “C”
signifying which clause I wish to adopt. I place my signature after clause “A” or clause
“B» or after each individual distribution in clause “C”. If I fail to sign the appropriate
distribution(s) or. if I sign in more than one clauge or if I fail to place my initials in the
appropriate box, this paragraph 2.4 will be invalid and I realize that the remainder of my
property will be distributed as if I did not make a will.

Property Disposition Clauses. (select ane).

_ A, 1leave all my remaining property to my spouse, if living. If not living, then in
equal shares to my children and the descendants of any deceased child.

{signature}
B. I leave the following stated amount to my spouse — ———0w— and the
remainder in equal shares to my children and the descendants of any deceased child. If
my spouse is not living, that share shall be distributed in equal shares to my children and

the descendants of any deceased child.

) (signature)
—_ C. I leave the following gtated amourts to the persons named:
(name) ) (amount) {(signature)
{name) {(amount) {signature}
{name) (amount) {signature)
{name} {amount) (signature)
(name) {amount) ' (signature)

25 UNDISTRIBUTED PROPERTY. If I have any property which, for any reason, does
notpass.nndertheatherpartsofthiswill,al]ufthatpmpertyshallbedism'bnbedas
follows: (Draw a line through any unused space.)

(this paragraph only valid if signed)
Article 3. Nomination of guardian, conservator and personal representative
3.1 GUARDIAN. (If you have a chikl under 18 years of age, you may name at least
one person to serve as guardian for the child.)
Ifagnnrdianisneededforanychﬂdofnﬁne. then I nominate the first guardian named
below to serve as guardian of that child. If the person does not serve, then the others




shall serve in the order I list them. My nomination of a guardian is not valid without my
signature.

FIRST GUARDIAN

(signature)
SECOND GUARDIAN

(signature)
THIRD GUARDIAN

{signature}

3.2 CONSERVATOR. (A conservator may be named to manage the property of a minor
child. You do not need to name a conservator if you wish the guardian to act as
conservator. If you wish to name a conservator in addition to a guardian, complete this
paragraph, 3.2. If you do not wish to name a separate conservator, do not complete this
paragraph.)

I nominate the first conservator named below to serve as conservator for any minor

children of mine. If the first conservator does not serve, then the others shall serve in
the order I list them. My nomination of a conservator is not valid without my signature.

FIRST CONSERVATOR

(signature)
SECOND CONSERVATOR

{signature)
THIRD CONSERVATOR

(signature)

3.3 PERSONAL REPRESENTATIVE. (Name at least one.) I nominate the person or

institution named as first personal representative below to administer the provisions of

this will. If that person or institution does not serve, then I nominate the others to serve

in the order I list them. My nomination of a personal representative is not valid without

my signature.

FIRST PERSONAL
REPRESENTATIVE

{signature)

SECOND PERSONAL
REPRESENTATIVE

(signature)

THIRD PERSONAL
REPRESENTATIVE

(signature)

1 sign my name to this Maine Statutory Will on : at .
(date) {city)

in the State of

Your Signature

STATEMENT OF WITNESSES (You must have two witnesses.)

Each of us declares that the person who signed above willingly signed this Maine
Statutory Will in our presence or willingly directed another to sign it for him or her or
that he or she acknowledged that the signature on this Maine Statutory Will is his or hers
or that he or she acknowledged that this Maine Statutory Will is his or her will and we
sign below as witnesses to that signing.

Signature
Printed name
Address




Signature
Printed name
Address

(b) Forms for executing a statutory will shall be provided at all Probate Courts for a
cost equivalent to the reasonable cost of printing and storing the forms. A statutory will
shall be deemed to be valid if the blanks are filled in with 2 typewriter or in the
handwriting of the person making the will. Failure to complete or mark through any
section or part of a section in the statutory will shall not invalidate the entire will.
Failure to sign any section or part of a section in the statutory will requiring a signature
shall only invalidate the part not signed, except as specifically provided in paragraph 2.4.

1983, c. 376; 1983, c. 816, § A, 7, eff. April 24, 1984,

1983 Amendment. Subsection (a); Chapter Library References
816, under the heading “Maine Statutory Will”, Wills 894 et seq.




Memo 90-123 EXHIBIT b Study L-3049

Michigan Statutory Will Statute

_ 127.5123(1)_ Statutory will; validity.] Sec. 123a. A will
which is e;ecuted in the form prescribed by section 123c and which is
otherwise in compliance with the terms of the Michigan statutory will
form is a valid will. (MCL §700.123a.)

History. Added by Pub Acts 1986, No. 61, imd eff March 27, which

tlrgzsnéuéned a section 2 providing: "This amendatory act shall take effect July I,

427.5123(2) Printing and distribution require-
ments.] Sec. 123b. Persons printing and distributing the Michigan
_ statutory will shall print and distribute the form verbatim as it appears

in section 123c. The notice provisions shall be printed in 10-point
boidface type. (MCL §700.123b.)
History. Added by Pub Acta 1988, No. 61, imd eff March 27, which
x;;g;ainedasectionﬂpmﬁding: "This amendatory act shall take effect July 1,

§27.5123(3) Form of statutory will.] Sec. 123¢. The form
of the Michigan statutory will is aa follows:

MICHIGAN STATUTORY WILL
NOTICE

1. Any person age 18 or older and of sound mind may sign a will.

9. There are several kinds of wills. If you choose to complete this
form, you will have a Michigan statutory will. If this will does
not meet your wishes in any way, you should talk with a
lawyer before choosing & Michigan statutory will.

3. Warning' It is strongly recommended that you do not add or
cross out any words on this form except for filling in the
blanks because all or part of this will may not be valid if you
do 30,

4, This will has no effect on jointly-held assets, on retirement
plan benefits, or on life insurance cn your life if you have
named a beneficiary who survives you.

5. This will is not designed to reduce inheritance or estate taxes,

6. This will treats adopted children and children born outside of
wedlock who would inherit if their parent died without a will
the same way as children born or conceived during marriage.

7. You should keep this will in your safe deposit box or other
safe place. By paying a small fee, you may file the will in your
county's probate court for safekeeping. You shouid tell your
family where the will is kept.

8. You may make and sign a new will at any time. If you marry
or divorce after vou sign this will, you should make and sign a
new will.




INSTRUCTIONS: -

1. To have a Michigan statutory will, you must complete the
blanks on the will form. You may do this yourself, or direct
someone to do it for you. You must either sign the will or
direct someone else to sign it in your name and in your
presence.

2. Read the entire Michigan statutory will carefully before you
begin filling in the blanks. If there is anything you do not
understand, you should ask a lawyer to explain it to you.

MICHIGAN STATUTORY WILL OF

{Print or type your full name}
ARTICLE 1. DECLARATIONS
This is my will and I revoke any prior wills and codicils. I live in

County, Michigan.
My spouse is

{Insert spouse's name or write "None")

My children now living are:

{Insert names or write "None")

ARTICLE 2. DISPOSITION OF MY ASSETS

2.1 CASH GIFTS TO PERSONS OR CHARITIES. (Optional)

I can leave no more than two (2) cash gifts. I make the following
cash gifts to the persons or charities in the amounts stated here. Any
inheritance tax due shall be paid from the balance of my estate and not
from these gifts.

Full name and address of person or charity to receive cash gift.
{Name only one (1) person or charity here)

{Please print) of

{Insert name) {Insert address)
AMOUNT OF GIFT (In figures); $————
AMOUNT OF GIFT (In words): ——— dollars

Your Signature

Full name and address of person or charity to receive cash gift.
{Name only one (1) person or charity here)
{Please print) of
{(Insert name) {Insert address)
AMOUNT OF GIFT (In figures):
AMOUNT OF GIFT (In words): ————— dollars

Your Signature




22 PERSONAL AND HOUSEHOLD ITEMS.

1 may leave a separate list or statement either in my handwriting
or signed by me at the end, regarding gifts of specific books, jewelry,
clothing, automobiles, furniture, and other personal and household
items.

I give my spouse all my books, jewelry, clothing, automobiles,
furniture, and other personal and household items not included on any
such separate list or statement. If I am not married at the time I sign
this will, or if my spouse dies before me, my personal representative
shall distribute those items, as equally as possible, among my children
who survive me. If no children survive me, these items shall be
distributed as set forth in paragraph 2.3.

Any inheritance tax due shall be paid from the balance of my

estate and not from these gifts.
9.3 ALL OTHER ASSETS.

I give everything else I own to my spouse. If I am not married at
the time I sign this will, or if my spouse dies before me, I give these
assets to my children and the descendants of any deceased child. If no
spouse, children, or descendants of children survive me, I choose one of
the following distribution clauses by signing my name on the line after
that clause. If I sign on both lines, or if I fail to sign on either line, or if
Iham not now married, these assets will go under distribution clause
().

Distribution clause, if no spouse, children, or descendants of
children survive me (Select only one).

{a) One-half to be distributed to my heirs as if I did not have a’
will, and one-half to be distributed to my spouse's heirs as if my spouse
had died just after me without a will.

{Your Signature)

(b) All to be distributed to my heirs as if I did not have a will.
- (Your Signature)

ARTICLE 3. NOMINATIONS OF PERSONAL
REPRESENTATIVE, GUARDIAN, AND CONSERVATOR

Personal representatives, guardians, and conservators have a great
deal of responsibility. The role of a personal representative is to collect
your assets, pay debts and taxes from those assets, and distribute the
remaining assets as directed in the will. A guardian is a person who
will look after the physical well-being of a child. A conservator is &
person who will manage a child's assets and make payments from
those assets for the child's benefit. Select them carefully. Also, before
you select them, ask them whether they are willing and able to serve.

31 PERSONAL REPRESENTATIVE. (Name at least one)

I nominate
{(Insert name of person or eligible financial institution)

of

" (Insert address)

to serve as personal representative.
If my first choice does not serve, 1 nominate

{(Insert name of person or eligible financial institution)

of_
{Insert address)
to serve a3 personal representative.

-3- |




3.2 GUARDIAN AND CONSERVATOR.

Your spouse may die before you. Therefore, if you have a child
under age 18, name a person as guardian of the child, and a person or
eligible financial institution as conservator of the child’s assets. The
guardian and the conservator may, but need not be, the same person.

If & guardian or conservator iz needed for any child of mine, I
nominate

(Insert name of person)

of
as guardian
{Insert address)
and
. {Insert name of person or eligible financial institution)
0

{Insert address)

as conservator.
If my first choice cannot serve, [ nominate

{Insert name of persen)

of
as guardian
{Insert address)
and
{Insert name of person or eligible financial institution)
of

{Insert address}
as conservator,

3.3 BOND.

A bond is a form of insurance in case your personal representative
or a conservator performs improperly and jeopardizes your assets. A
bond is not required. You may choose whether you wish to require
your personal representative and any conservator to serve with or
without bond. Bond premiums would be paid out of your assets.
(Select only one)

{a} My personal representative and any conservator I have
named shall serve with bond.

{(Your signature)
{b) My personal representative and any conservator I have
named shall serve without bond.

. (Your signature)
3.4 DEFINITIONS AND ADDITIONAL CLAUSES.

Definitions and additional clauses found at the end of this form
are part of this will.
Isignmyname tothis Michiganstatutory will on , 19—,

(Your signature)




NOTICE REGARDING WITNESSES

You must use two (2) adult witnesses who will not receive assets
under this will. It is preferable to have three (3) adult witnesses. All
the witnesses must observe you sign the will, or have you tell them you
signed the will, or have you tell them the will was signed at your
direction in your presence.

STATEMENT OF WITNESSES

We sign below as witnesses, declaring that the person who is
making this will appears to be of sound mind and appears to be making

this will freely and without duress, fraud, or undue influence and that

the person making this will acknowledges that he or she has read, or
has had it read to them, and understands the contents of this will.

{Print Name} (Signature of Witness)
{Address)
(City)  (State) (Zip}

{Print Name) (Signature of Witness)

{Address)
(City}  (State)  (Zip}

{Print Name) (Signature of Witness)
{Address)
(City)  (State)  (Zip}

Definitions

The following definitions and rules of construction shall apply to
this Michigan statutory will:

(a) "Assets" means all types of property you can own, such as
real estate, stocks and bonds, bank accounts, business interests,

furniture, and automobiles.
{b) "Jointly-held assets” means those assets ownership of which

is transferred automatically upon the death of 1 of the owners to the

remaining owner or owners. . .
{c) "Spouse" means your hushand or wife at the time you sign

this will.
(d) "Descendants” means your children, grandchildren, and
their descendants.

i () 'puaadnntu" or "children" includes persons born or con-
ceived during marriage, persons legally adopted, and persons born out
of wedlock who would inherit if their parent died without a will.

{ft Whenever a distribution under a Michigan statutory will is to
be made to a person's descendants, the assets are to be divided into as
many equal shares as there are then living descendants of the nearest
degree of living descendants and deceased descendants of that same
degree who leave living descendants. Each living descendant of the
nearest degree shall receive 1 share. The share of each deceased
descendant of that ssme degres shall be divided among his or her
descendants in the same manner.




(g0 "Heirs" means those persons who would have received your
assets if you had died without a will, domiciled in Michigan, under the
laws which are then in effect.

(h) "Person” includes individuals and institutions,

(i} Plural and singular words include each other, where appropri-
ate. )

() If a Michigan statutory will states that a person shall perform
an act, the person is required to perform that act. If a Michigan
statutory will states that a person may do an act, the person's decision
to do or not to do the act shall be made in a good faith exercise of the

person's powers.

Additional Clauses

(2) Powers of personal representative.

{1) The personal representative shall have all powers of adminis-
tration given by Michigan law to independent personal representa-
tives, and the power to invest and reinvest the estate from time to time
in any property, real or personal, even though such investment, by
reason of its character, amount, proportion to the total estate, or
otherwise, would not be considered appropriate for a fiduciary apart
from this provision. In dividing and distributing the estate, the
personal representative may distribute partially or totally in kind, may
determine the value of distributions in kind without reference to
income tax basis, and may make non pro rata distributions.

(2) The personal representative may distribute estate assets
otherwise distributable to a minor beneficiary to (a) the conservator,
or (b) in amounts not exceeding $5,000.00 per year, either to the
minor, if married; to a parent or any adult person with whom the
minor resides and who has the care, custody, or control of the minor;
or the guardian. The personal representative is free of liability and is
discharged from any further accountability for distributing assets in
compliance with the provisions of this paragraph.

(b) Powers of guardian and conservator. A guardian named in ‘

this will shall have the same suthority with respect to the child as a
parent having legal custody would have. A conservator named in this
will shall have all of the powers conferred by law. (MCL §700.123c.)

History. Added by Pub Acta 1986, No. 51, imd eff March 27, which
eontained a section ¢ providing: "This amendatory act shall take effect July 1,

1986."




Memo 90-123 EXHIBIT 7 Study L-3049

Wiscongin Basic Will

853.50. Definitions
In ss. 853.50 to 853.62:

(1) “By right of representation” means that the issue of a deceased person inherit the
share of an estate that their immediate ancestor would have inherited, if living.

(2) “Children” includes ail children whether born or adopted before or after a Wisconsin
basic will or basic will with trust is executed. )

{3} "Issue” means children, grandchildren, great-grandchildren, and lineal descendants
of more remote degrees, including those who occupy that relation by reason of adoption
under s. 851.51 and children who are not legitimate and their lineal descendants to the

extent provided by s. 852.05.
(4) “Testator” means any person choosing to make a Wisconsin basic will or basic will
with trust.

(5) “Trustee”” means a person so designated in 2 Wisconsin basic will with trust and any
other person acting at any time as the trustee under a Wisconsin basic will with trust,

{6} “Wisconsin basic will” means a Wisconsin basic will executed in accordance with ss.
853.50 to 853.52,
{7} “Wisconsin basic will with trust” means a Wisconsin basic will with trust executed
in accordance with ss. 853.50 to 853.62.
Historical Note Marityn L. Crowley, 5% Wis.B.Bull, 17 {Jan.

Source: 19886).
1983 Act 376, § 1, eff. May 2, 1984.
Library References

Law Review Commentaries .
Trust B of the Wiseonsin basic will may be a Wills =69 et seq., 669 et seq.
hazardous estate plan. Howard S. Erlanger and CJ.8. Wills §§ 1, 127(1}, 1004 et seq.

853.51. Execution of will

The only method of executing a Wisconsin basic will or basic will with trust is for all of
the following to oceur: '

(1) The testator shall do all of the following:

{a) Complete the blanks, boxes and lines according to the instructions. Any failure to
comply with instructions described under s. 853.54(3) does not affect the validity of the
will.

{b} Sign the will.

{2) The witnesses shall do all of the following:

{a) Observe the testator's signing.

(b) Sign their names in the presence of the teatator and each gther.
Historical Note

Souree_:
1983 Act 376, § 1, eff. May 2, 1984,

853.52. Contents of wills

(1) There are 2 Wisconsin basic wills: the Wisconsin basic will and the Wisconsin basic
will with trust.

(2) The Wisconsin basic will includes ail of the following:

{a) The contents of the form for the Wisconsin basic will under s, 853.55.

{(b) The full texts of each of the following:

1. The definitions under s. 853.50.

2. The clause under ». 853.57.
Asuiinr i et are tiontodt by wideviieg: delvlivas by ssteriles ¢ * ¢
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3. The property disposition clause under a. B53.58 adopted by the testator.

4. The mandatory clauses under s. 853.60.

(3) The Wisconsin basic will with trust includes all of the following:

{a) The contents of the form for the Wisconsin basic will with trust under s. 853.56.

{(b) The full texts of each of the following:

1. The definitions under s. 853.50.

2. The clause under s. 853.57.

3. The property disposition clause under s. 853.59 adopted by the testator.

4. The mandatory clauses under ss. 853.60 and 853.61.

{4) Any person who prints forms for the Wisconsin basic will or basic will with trust
shall place a signature line on each page of the printed document. A testator shall sign
on each such line. Failure to comply with this subsection does not affect the validity of

the will.
Historical Note

Source:
1983 Act 376, § 1, eff. May 2, 1984

853.53. Selection of property dispesition clause

If more than cne property disposition clause is selected or if none is selected, the
residuary property of a testator who signs 2 Wisconsin basic will or basic will with trust
shall be distributed to the testator’s heirs as if the testator did not make a will

Historical Note

Source:
1983 Act 376, § 1, eff. May 2, 1984

853.54. Revocation or revision

(1) A Wisconsin basic will or a basic will with trust may be revoked and may bes
amended in the same manner as other wills.

{2) Any additions to or deletions from the face of the form of the Wisconsin basic will
or basic will with trust, other than in accordance with the instructions, shall be ineffective
and shall be disregarded.

(3) Notwithstanding sub. (2), any failure to print in the proper places, provide the full
name of a person or charity to receive a gift, include residences or use the phrase “not
used” where applicable does not affect the validity of a Wisconsin basic will or basie will
with trust.

Historical Note

Souree:
1983 Act 376, § 1, eff. May 2, 1984,

853.35. Wisconsin basic will
The following is the form for the Wisconsin basic will:
NOTICE TO THE PERSON WHO SIGNS THIS WILL:

1. THIS WILL DOES NOT DISPOSE OF PROPERTY WHICH PASSES ON YOUR
DEATH TO ANY PERSON BY OPERATION OF LAW OR BY ANY CONTRACT. FOR
EXAMPLE, THE WILL DOES NOT DISPOSE OF JOINT TENANCY ASSETS, AND IT
DOES NOT NORMALLY APPLY TO PROCEEDS OF LIFE INSURANCE ON YOUR
LIFE OR YOUR RETIREMENT PLAN BENEFITS.

9. THIS WILL IS NOT DESIGNED TO REDUCE TAXES. YOU SHOULD DISCUSS
THE TAX RESULTS OF YOUR DECISIONS WITH A COMPETENT TAX ADVISER.
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8. THIS WILL MAY NOT WORK WELL IF YOU HAVE CHILDREN BY A PREVI-
OUS MARRIAGE OR IF YOU HAVE BUSINESS PROPERTY, PARTICULARLY IF
THE BUSINESS IS UNINCORPORATED.

4. YOU CANNOT CHANGE, DELETE QR ADD WORDS TC THE FACE OF THIS
WISCONSIN BASIC WILL. YOU MAY REVOKE THIS WISCONSIN BASIC WILL,
AND YOU MAY CHANGE IT BY SIGNING A NEW WILL.

5. THE FULL TEXT OF THIS WISCONSIN BASIC WILL, THE DEFINITIONS,
THE PROPERTY DISPOSITION CLAUSES AND THE MANDATORY CLAUSES FOL-
LOW THE END OF THIS WILL AND ARE CONTAINED IN THE PROBATE CODE
OF WISCONSIN (CHAPTERS 851 TO 8382 OF THE WISCONSIN STATUTES).

6. THE WITNESSES TO THIS WILL SHOULD NOT BE PEOPLE WHO MAY
RECEIVE PROPERTY UNDER THIS WILL. YOU SHOQULD READ AND CAREFUIL-
LY FOLLOW THE WITNESSING PROCEDURE DESCRIBED AT THE END OF THIS
WILL. ALL OF THE WITNESSES MUST WATCH YOU SIGN THIS WILL. EACH
WITNESS MUST SIGN HIS OR HER NAME WITH YOU AND THE OTHER WITNESS
PRESENT.

7. YOU SHOULD KEEP THIS WILL IN YOUR SAFE-DEPOSIT BOX OR OTHER
SAFE PLACE.

8. IF YOU MARRY OR DIVORCE AFTER YOU SIGN THIS WILL, YOU SHOULD
MAKE AND SIGN A NEW WILL.

9. THIS WILL TREATS ADOPTED CHILDREN A3 IF THEY ARE NATURAL
CHILDREN.

10. IF YOU HAVE CHILDREN UNDER 21 YEARS OF AGE, YOU MAY WISH TO
USE THE WISCONSIN BASIC WILL WITH TRUST OR ANOTHER TYPE OF WILL.

11. IF THIS WISCONSIN BASIC WILL DOES NOT FIT YOUR NEEDS, YOU MAY
WANT TO CONSULT WITH A LAWYER.

[A printed form for a Wisconsin basic will shall set forth the
above notice in 10-point boldface type.]
WISCONSIN BASIC WILL OF

{Insert Your Name)
Article 1. Dectaration.
This is my will and [ revoke any ﬁrior wills and codicils {additions to prior wills).
Article 2. Disposition of My Property

21. PERSONAL, RECREATIONAL AND HOUSEHOLD ITEMS. Except as provid-
ed in paragraph 2.2, I give all my furniture, furnishings, household items, recreational
equipment, personal automobiles and personal effects to my spouse, if living; otherwise
they shall be divided equaily among my children who survive me.

2.2, GIFTS TO PERSONS OR CHARITIES. I make the following gifts to the persons
or charities in the cash amount stated in words (. ... Dollars) and figures {(§....) or of the
property described. I SIGN IN EACH BOX USED. I WRITE THE WORDS “NOT
USED" IN THE REMAINING BOXES. If I fail to sign opposite any gift, then no gift is
made. If the person mentioned does not survive me or if the charity does not accept the
gift, then no gift is made.

FULL NAME OF PERSON | AMOUNT OF CASH GIFT | SIGNATURE OF
OR CHARITY TO RE- | OR DESCRIPTION OF | TESTATOR.

CEIVE GIFT. (Name only | PROPERTY.
one. Please print.)

.................




FULL NAME OF PERSON | AMOUNT OF CASH GIFT | SIGNATURE OF
OR CHARITY TO RE | OR DESCRIPTION OF | TESTATOR.
CEIVE GIFT. (Name only | PROPERTY.

one. Please print.)

FULL NAME OF PERSON | AMOUNT OF CASH GIFT | SIGNATURE OF
OR CHARITY TO RE- | OR DESCRIPTION OF | TESTATOR.
CEIVE GIFT. (Name only | PROPERTY.

one. Please print.)

FULL NAME OF PERSON | AMOUNT OF CASH GIFT | SIGNATURE OF
OR CHARITY TO RE | OR DESCRIPTION OF | TESTATOR.

CEIVE GIFT. (Name only PROPERTY.

one. Please print.)

FULL NAME OF PERSON | AMOUNT OF CASH GIFT | SIGNATURE OF
OR CHARITY TO RE-| OR DESCRIPTION OF | TESTATOR.

CEIVE GIFT. (Name only | PROPERTY.

one. Please print.)

23 ALL OTHER ASSETS (MY “RESIDUARY ESTATE"). I adopt only one Property
Disposition Clause in this paragraph by writing my signature on the line next to the title
of the Property Disposition Clause I wish to adopt. I SIGN ON ONLY ONE LINE. 1
WRITE THE WORDS “NOT USED” ON THE REMAINING LINE. If I sign on more
than one line or if 1 fail to sign on any line, the property will go under Property
Disposition Clause (b) and I realize that means the property will be distributed as if I did
not make a will in accordance with Chapter 852 of the Wisconsin Statutes.

PROPERTY DISPOSITION CLAUSES (Select one.}

{a) TO MY SPOQUSE IF LIVING; IF NOT
LIVING, THEN TO MY CHILDREN
AND THE DESCENDANTS OF ANY
DECEASED CHILD BY RIGHT OF REP-
RESENTATION.

() TO BE DISTRIBUTED AS IF I DID NOT
HAVE A WILL.

Article 3. Nominations of Personal Representative and Guardian

3.1. PERSONAL REPRESENTATIVE. (Name at least one.)

I nominate the person or institution named in the first box of this paragraph to serve as
my personal representative. If that person or institution does not serve, then I nominate
the others to serve in the order I list them in the other boxes. I confer upon my peraonal
representative the authority to do and perform any act which he or she determines is in
the best interest of the estate, with no limitations. This provision shall be given the
broadest possible construction. This authority includes, but is not limited to, the power to
borrow money, pledge assets, vote stocks and participate in reorganizations, to sell or

46 Acitions 1 toxt ore insisated by wasiarieys delviions by ssterichs ¢ * *

.................................

. e e

r——e

B




real or personal property, and to invest funds and retain securities without any
lmitation by law for investments by fiduciaries.

FIRST PERSONAL REPRESENTATIVE | ]

SECOND PERSONAL REPRESENTATIVE | ]

THIRD PERSONAL REPRESENTATIVE | |

3.2. GUARDIAN. (If you have a child under 18 years of age, you should name at
least one guardian of the child.)

If my spouse dies before I do or if for any other reason a guardian is needed for any
child of mine, then 1 nominate the person named in the first box of this paragraph to
serve as guardian of the person and estate of that child. If the person does not serve,
then I nominate the person named in the second box of this paragraph to serve as
guardian of that child.

FIRST GUARDIAN | |

SECOND GUARDIAN I I

3.3. BOND.

My signature in this box means I request that a bond, as set by law, be required for
each individual personal representative or guardian named in this will. IF I DO NOT
SIGN IN THIS BOX, I REQUEST THAT A BOND NOT BE REQUIRED FOR ANY OF

THOSE PERSONS.

I sign my name to this Wisconsin Basic Will on .... (date), at .... {eity), .... (state).

......................................

Signature of Testator

STATEMENT OF WITNESSES (You must use two adult witnesses.)

EACH OF US DECLARES THAT THE TESTATOR SIGNED THIS WISCONSIN
BASIC WILL IN OUR PRESENCE, ALL OF US BEING PRESENT AT THE SAME
TIME, AND WE NOW, AT THE TESTATOR'S REQUEST, IN THE TESTATOR'S
PRESENCE AND IN THE PRESENCE OF EACH OTHER, SIGN BELOW A5 WIT-
NESSES, DECLARING THAT THE TESTATOR APPEARS TO BE OF SOUND MIND
AND UNDER NO UNDUE INFLUENCE.

Signature ..............ooiiiiiiiiiiaan Residence Address: ................. ...,

.....................

Signature............oveiiiiiiiiiiae Residence Address: .....................

Source:
1983 Act 2378, § 1, eff. May 2, 1984,

853.58. Wisconsin basic will with trust
The following is the form for the Wisconsin basic will with trust:
"NOTICE TO THE PERSON WHO SIGNS THIS WILL:
1. THIS FORM CONTAINS A TRUST FOR YOUR FAMILY. IF YOU DO NOT
WANT TO CREATE A TRUST, DO NOT USE THIS FORM.
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2. THIS WILL DOES NOT DISPOSE OF PROPERTY WHICH PASSES ON YOUR
DEATH TO ANY PERSON BY OPERATION OF LAW OR BY ANY CONTRACT. FOR
EXAMPLE, THE WILL DOES NOT DISPOSE OF JOINT TENANCY ASSETS, AND IT
DOES NOT NORMALLY APPLY TO PROCEEDS OF LIFE INSURANCE ON YOUR
LIFE OR YOUR RETIREMENT PLAN BENEFITS.

3. THIS WILL IS NOT DESIGNED TO REDUCE TAXES. YOU SHOULD DISCUSS
THE TAX RESULTS OF YOUR DECISIONS WITH A COMPETENT TAX ADVISER.

4. THIS WILL MAY NOT WORK WELL IF YOU HAVE CHILDREN BY A PREVI-
OUS MARRIAGE OR IF YOU HAVE BUSINESS PROPERTY, PARTICULARLY IF
THE BUSINESS IS UNINCORPORATED.

5. YOU CANNOT CHANGE, DELETE OR ADD WORDS TO THE FACE OF THIS
WISCONSIN BASIC WILL WITH TRUST. YOU MAY REVOKE THIS WISCONSIN
BASIC WILL WITH TRUST, AND YOU MAY CHANGE IT BY SIGNING A NEW
WILL.

6. THE FULL TEXT OF THIS WISCONSIN BASIC WILL WITH TRUST, THE
DEFINITIONS, THE PROPERTY DISPOSITION CLAUSES AND THE MANDATORY
CLAUSES FOLLOW THE END OF THIS WILL AND ARE CONTAINED IN THE
PROBATE CODE OF WISCONSIN (CHAPTERS 851 TO 882 OF THE WISCONSIN
STATUTES).

7. THE WITNESSES TGO THIS WILL SHOULD NOT BE PEOPLE WHO MAY
RECEIVE PROPERTY UNDER THIS WILL. YOU SHOULD READ AND CAREFUL-
LY FOLLOW THE WITNESSING PROCEDURE DESCRIBED AT THE END OF THIS
WILL. ALL OF THE WITNESSES MUST WATCH YOU SIGN THIS WILL. EACH
WITNESS MUST SIGN HIS OR HER NAME WITH YOU AND THE OTHER WITNESS
PRESENT.

8. YOU SHOULD KEEP THIS WILL IN YDUR SAFE-DEPOSIT BOX OR OTHER
SAFE PLACE.

9. THIS WILL TREATS ADOPTED CHILDREN AS IF THEY ARE NATURAL
CHILDREN.

10. IF YOU MARRY OR DIVORCE AFTER YOU SIGN THIS WILL, YOU SHOULD
MAKE AND SIGN A NEW WILL.

11. IF THIS WISCONSIN BASIC WILL WITH TRUST DOES NOT FIT YOUR
NEEDS, YOU MAY WANT TO CONSULT WITH A LAWYER.

[A printed form for a Wisconsin basic will with trust shall
set forth the above notice in 10-point boldface type.]

WISCONSIN BASIC WILL WITH TRUST OF

{Insert Your Name}
Article 1. Declaration.
This is my will and I revoke any prior wills and codicils (additions to prior wills),
Article 2. Dispesition of My Property

2.1. PERSONAL, RECREATIONAL AND HGUSEHOLD ITEMS. Except as provid-
ed in paragraph 2.2, I give all my furniture, furnishings, household items, recreational
equipment, personal automobiles and personal effects to my spouse, if lmng' otherwise
- they shall be divided equally among my children who survive me.

2.2. GIFTS TO PERSONS OR CHARITIES. I make the foilowing gifts to the persons
or charities in the cash amount stated in words (. ... Dollars) and figures ($....) or of the
property described. I SIGN IN EACH BOX USED. [ WRITE THE WORDS “NOT
USED" IN THE REMAINING BOXES. If I fail to sign opposite any gift, then no gift is
made. If the person mentioned does not survive me or if the charity does not accept the
gift, then no gift is made.
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FULL NAME OF PERSON | AMOUNT OF CASH GIFT SIGNATURE OF
OR CHARITY TO RE- | GR DESCRIPTION OF TESTATOR.

CEIVE GIFT. {Name only | PROPERTY.

one. Please print.)

FULL NAME OF PERSON AMOUNT OF CASH GIFT | SIGNATURE OF
OR CHARITY TO RE OR DESCRIPTION OF | TESTATOR.

CEIVE GIFT. (Name only | PROPERTY.

one. Please print.}

FULL NAME OF PERSON AMOUNT OF CASH GIFT | SIGNATURE OF
OR CHARITY TC RE | OR DESCRIPTION OF | TESTATOR.

CEIVE GIFT. (Name only | PROPERTY.

one. Please print.)

FULL NAME OF PERSON AMOUNT OF CASH GIFT | SIGNATURE OF
OR CHARITY TO RE- | OR DESCRIPTION QOF | TESTATOR.

CEIVE GIFT. (Name only | PROPERTY.

one. Please print.)

FULL NAME OF PERSON | AMOUNT OF CASH GIFT-{ SIGNATURE OF
OR CHARITY TO RE | OR DESCRIPTION OF | TESTATOR.

CEIVE GIFT. (Name only PROPERTY.

one. Please print.)

23, ALL OTHER ASSETS (MY “RESIDUARY ESTATE"). I adopt only one Property
Disposition Clause in this paragraph by writing my signature on the line next to the title
of the Property Disposition Clause I wish to adopt. 1 SIGN ON ONLY ONE LINE. I
WRITE THE WORDS “NOT USED” ON THE REMAINING LINES. If ] sign on more
than one line or if I fail to sign on any line, the propertywii]bedism'butedasifldidnot
mske a will in accordance with Chapter 852 of the Wisconsin Statutes.

IF YOU HAVE A SUBSTANTIAL ESTATE, CHOOSING CLAUSE (a) OR (b) MIGHT
NOT BE THE MOST ADVANTAGEOUS TAX OPTION AVAILABLE TO YOU. If you
have questions concerning the tax implications of these clauses, you ghould consult a
competent tax advisor.

PROPERTY DISPOSITION CLAUSES (Select one.)

(a} TO MY SPOUSE IF LIVING; IF NOT
LIVING, THEN IN ONE TRUST TO
PROVIDE FOR THE SUPPORT AND
EDUCATION OF MY CHILDREN AND
THE DESCENDANTS OF ANY DE-
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CEASED CHILD BY RIGHT OF REPRE-

SENTATION UNTIL I HAVE NO LIV-

ING CHILD UNDER 21 YEARS OF

AGE. e e

(IF YOU CHOOSE THIS CLAUSE AND

YOU DO NOT WANT 21 YEARS OF

AGE TO APPLY, PRINT A DIFFERENT

AGE, 18 OR ABOVE, AND SIGN ON

THISLINE) e e e
{b) TO MY SPOUSE AND CHILDREN AND

THE DESCENDANTS OF ANY DE-

CEASED CHILD BY RIGHT OF REPRE-

SENTATION IN ONE TRUST TO PRO-

VIDE FOR THEIR SUPPORT AND EDU-

CATION UNTIL I HAVE NO LIVING

SPOUSE AND NO LIVING CHILD UN-

DER 21 YEARSOF AGE. e

{IF YOU CHOOSE THIS CLAUSE AND

YOU DO NOT WANT 21 YEARS OF

AGE TO APPLY, PRINT A DIFFERENT

AGE, 18 OR ABOVE, AND SIGN ON

THIS LINE) e

Article 3. Nominations of Personal Representative, Trustee and Guardian

3.1. PERSONAL REPRESENTATIVE. {(Name at least one.)

I nominate the person or institution named in the firat box of this paragraph to serve as
my personal representative. If that person or institution does not serve, then I nominate
the others to serve in the order I list them in the other boxes. I confer upon my personal
representative the authority to do and perform any act which he or she determines is in
the best interest of the estate, with no limitations. This provision shall be given the
broadest possible construetion. This authority incindes, but is not limited to, the power to
borrow money, pledge assets, vote stocks and participate in reorganizations, to sell or
exchange real or personal property, and to invest funds and retain securities without any
limitation by law for investments by fiduciaries.

FIRST PERSONAL REPRESENTATIVE | ]
SECOND PERSONAL REPRESENTATIVE | B
THIRD PERSONAL REPRESENTATIVE | 1

3.2. TRUSTEE. (Nzame at least one.)

Because it is possible that after I die my property may be put inte a trust, I nominate
the person or institution named in the first box of this. paragraph to serve as trustee of
that trust. If that person or institution does not serve, then I nominate the others to
serve in the order [ list them in the other boxes. :

FIRST TRUSTEE l J
SECOND TRUSTEE I 1
THIRD TRUSTEE ! |

3.3. GUARDIAN. (If you have a chiid under 18 years of age, you should name at
least one guardian of the child.)

If my spouse dies before me or for any other reason a guardian is needed for any child
of mine, &oenInominatethepersonnamedintheﬁrstboxofthispmmhtomu
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guardian of the person and estate of that child. If the person does not serve, then I
ﬁr:aminat% the person named in the second hox of this paragraph to serve as guardian of
t child.

FIRST GUARDIAN | ]
SECOND GUARDIAN L 1
3.4. BOND.

My signature in this box means I request that a bond, as set by law, be required for each
individual personal representative, trustee or guardian named in this will. IF I DO NOT
SIGN IN THIS BOX, I REQUEST THAT A BOND NOT BE REQUIRED FOR ANY OF

THOSE PERSONS.

1 sign my name to this Wisconsin Basic Will With Truston .... (date}, at .... (city), ....
(state).

......................................

Signature of Testator
STATEMENT OF WITNESSES (You must use two adult witnesaes.)

EACH OF US DECLARES THAT THE TESTATOR SIGNED THIS WISCONSIN
BASIC WILL WITH TRUST IN OUR PRESENCE, ALL OF US BEING PRESENT AT
THE SAME TIME, AND WE NOW, AT THE TESTATOR'S REQUEST, IN THE
TESTATOR’S PRESENCE AND IN THE PRESENCE OF EACH OTHER, SIGN BE-
LOW AS WITNESSES, DECLARING THAT THE TESTATOR APPEARS TO BE OF
SOUND MIND AND UNDER NO UNDUE INFLUENCE.

SIgnatire. ..o Residence Address: ... .................s

PEOE N, . oo oo cciaeranarnane aassaaeessreasaraaes
Here: )

1583 Act 376, § 1, eff. May 2, 1984,

853.57. Personal, recreational and household items _
Thefol]owi.ngisthefulltextofparagraphz.loftheW"mconsinbasicwillandthehaaic
will with trust:

If my spouse survives me, I give my spouse all my books, jewelry, clothing, personal
automobiles, recreational equipment, household furnishings and effects, and other tangi-

ble articles of » household, recreational or personal use, together with all policies of -

insurance insuring any such items. If my spouse does not survive me, the personal
representative shall distribute those items among my children who survive me, and shall
distribute those items in as nearly equal shares as feasible in the personal representa-
tive’s discretion. If none of my children survive me, the items described in this paragraph
shall become part of the residuary estate.

. Historieal Note
Source:
1983 Act 376, § 1, off May 2, 1984
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853.50. Residuwary estaie; basic will
The following is the full text of the property disposition clauses referred to in
paragraph 2.3 of the Wisconsin basic wilk:

{a) TO MY SPOUSE IF LIVING; IF NOT LIVING, THEN TO MY CERILDREN AND
';%%IDESCENDANTS OF ANY DECEASED CHILD BY RIGHT OF REPRESENTA-

i my spouse survives me, then I give all my residuary estate to my spouse. If my
spouse does not survive me, then I give all my residuary estate to my descendanis by
right of representation who survive me. If my spouse and descendants do not survive
me, the personal representative shall distribute my residuary estate to my heirs at law,
their identities and respective shares to be determined according to the laws of the State
of Wisconsin in effect on the date of my death.

{b) TO BE DISTRIBUTED AS IF I DID NOT HAVE A WILL:

The personal representative shall distribute my residuary estate to my heirs at law,
their identities and respective shares to be determined according to the laws of the State

of Wisconsin in effect on the date of my death.

Historical Note

Source:
1983 Act 376, § 1, eff. May 2, 1983,

853.59. Residuary eatate; basic will with trust

The following is the full text of the property disposition clauses referred to in
paragraph 2.3 of the Wisconsin basic will with trust, except that if a different age is
specified by the testator in the Wisconsin basic will with trust, that specified age is
substituted for 21 years in this section:

{a) TO MY SPOUSE IF LIVING; IF NOT LIVING, THEN IN ONE TRUST TO
PROVIDE FOR THE SUPPORT AND EDUCATION OF MY CHILDREN AND THE
DESCENDANTS OF ANY DECEASED CHILD BY RIGHT OF REPRESENTATION
UNTIL I HAVE NO LIVING CHILD UNDER 21 YEARS OF AGE.

{1} If my spouse survives me, then I give all my residuary estate to my spouse.

{2} If my spouse does not survive me and if any child of mine under 21 years of age
survives me, then I give all my residuary estate to the trustee, in trust, on the following
terms:

{(A) As long as any child of mine under 21 years of age is living, the trustee shall
distribute from time to time to or for the benefit of any one or more of my children and
the descendants of any deceased child (the beneficiaries) by right of representation of any
age as much, or all, of the principal or net income of the trust or both, as the trustee
deems necessary for their health, support, maintenance and education of my descendants.
Any undistributed income shall be accumulated and added to the principal. “Education”
includes, but is not limited to, college, vocational and other studies after high school, and
reasonably related living expenses. Consistent with the trustee’s fiduciary duties, the
trustee may distribute trust income or principal in equal or unequal shares and to any one
or more of the beneficiaries to the exclusion of other beneficiaries. In deciding on
distributions, the trustee may take into account the beneficiaries’ other income, outside
resources or sources of support, including the capacity for gainful employment of a
beneficiary who has completed his or her education.

(B) The trust shall terminate when there is no living child of mine under 21 years of
age. The trustee shall distribute any remaining principal and accumulated net income of
the trust to my descendants by right of representation who are then living. If principal
becomes distributable to a person under legal disability, the trustee may postpone the
distribution until the disability is removed. In that case, the assets shall be administered
as a separate trust under this Wisconsin basic will with trust and the net income and
principal shall be applied for the benefit of the beneficiary at such times and in such
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amounts as the trustee considers appropriste. If the beneficiary dies before the removal
of the disability, the remaining assets shall be distributed to his or her estate.

(3) If my spouse does not survive me and if no child of mine under 21 years of age
survives me, then I give all my residuary estate to my descendants by right of
representation who survive me. If my spouse and descendants do not survive me, the
personal representative shall distribute my residuary estate to my heirs at law, their
identities and respective shares to be determined according to the laws of the State of
Wisconsin in effect on the date of my death.

(b) TO MY SPOUSE AND CHILDREN AND THE DESCENDANTS OF ANY DE-
CEASED CHILD BY RIGHT OF REPRESENTATION IN ONE TRUST TO PROVIDE
FOR THEIR SUPPORT AND EDUCATION UNTIL I HAVE NO LIVING SPOUSE OR
CHILD UNDER 21 YEARS OF AGE.

(1} I give all my residuary estate to the trustee, in trust, on the following ferms:

(A) As long as my spouse or any child of mine under 21 years of age ig living, the
trustee shall distribute from time to time to or for the benefit of my spouse or any one or
more of my children and the descendants of any deceased child (the beneficiaries) by right
of representation of any age as much or all, of the principal or net income of the trust or
both as the trustee deems necessary for their health, support, maintenance and education.
Any undistributed income shall be accumulated and added to the principal. “Education”
includes, but is not limited to, college, vocational and other studies after high school, and
reasonably related living expenses. The welfare of my spouse is the primary considera-
tion regarding distributions. Consistent with the trustee’s fiduciary duties, the trustee
may distribute trust income or principal in equal or unequal shares and to any ohe or
more of the beneficiaries to the exclusion of other beneficiaries. In deciding on distribu-
tions, the trustee may take into account the beneficiaries’ other income, outside resources
or sources of support, including the capacity for gainful employment of a beneficiary who
has completed his or her education.

(B} The trust shall terminate when my spouse is not living and there is no living child
of mine under 21 years of age. The trustee shall distribute any remaining principal and
accumulated net income of the trust to my descendants by right of representation who
are then living. If principal becomes distributable to a person under legal disability, the
trustee may postpone the distribution until the disability is removed. In that case, the
assets shall be administered as a separate trust under this Wisconsin basic will with trust
and the net income and principal shall be applied for the benefit of the beneficiary at such
times and in such amounts as the trustee considers appropriate. If the beneficiary dies
before the removal of the disability, the remaining assets shall be distributed to his or her
estate. '

(2) If no child of mine under 21 years of age survives me, then I give all my residuary
estate to my descendants by right of representation who survive me. If my spouse and
descendants do not survive me, the personal representative shall distribute my residuary
estate to my heirs at law, their identities and respective shares to be determined
according to the laws of the State of Wisconsin in effect on the date of my death.

Historical Note

Source:
1983 Act 376, § 1, eff. May 2, 1984

853.60. Mandatory clauses
lThe Wisconsin basic will and basic will with trust include the following mandsatory
clauses:

(1) Intestate disposition. If the testator has not made an effective disposition of the
residuary estate, the personal representative shall distribute it to the testator’s heirs at
law, their identities and respective shares to be determined according to the laws of the
state of Wisconsin in effect on the date of the testator's death.

(2) Powers of personal representative. (a) In addition to any powers conferred upon
personal representatives by law, the personal representative may do any of the following:

Addiions I iout ave mdiosted by yngerine dulations by ssterisie * © ¢ 58
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1. Sell estate assets st public or private sale, for cash or on credit terms.

2. Lease estate assets without restriction as to duration.

3. Invest any surplus moneys of the estate in real or personal property, as the
personal representative deems advisable.

{b) The personal representative may distribute estate assets otherwise distributable to
a minor beneficiary to any of the following:

1. The guardian of the minor’s person or estate.

2. Any adult person with whom the minor resides and who has the care, custody or
control of the minor. '

3. A custodian, serving on behalf of the minor under the uniform gifts to minors act or
uniform transfers to minors act of any state.

{¢) On any distribution of assets from the estate, the personal representative may
partition, allot and distribute the assets in kind, including undivided interests in an asset
or in any part of it; partly in cash and partly in kind; or entirely in cash. If a distribution
is being made to more than one beneficiary, the personal representative may distribute
assets among them on a prorated or nonprorated basis, with the assets valued as of the

date of distribution.

(3) Powers of guardian. A guardian of the person or of the estate nominated in the
Wisconsin basic will or basie will with trust, and subsequently appointed, shall have all of
the powers conferred by law.

Historical Note

Source:
1983 Act 376, § 1, off. May 2, 1984,
1987 Aet 191, § 1, eff. April 8, 1938,

853.61. Mandatory clauses; basic will with trust
The Wisconsin basic will with trust includes the following mandatory clauses:

(1) Ineffective disposition. If, at the termination of any trust created in the Wisconsin
basic will with trust, there is no effective disposition of the remaining trust assets, then
the trustee shall distribute those assets to the testator's then living heirs at law, their
identities and respective shares to be determined 2s though the testator had died on the
d?fte of the trust’s termination and according to the laws of the state of Wisconsin then in
effect.

(2) Powers of trustee. (a) In addition to any powers conferred upon trustees by law,
the trustee shall have all the powers listed in s. 701.16.

{(b) In addition to the powers granted in par. (a), the trustee may:
1. Hire and pay from the trust the fees of investment advisors, accountants, tax

advisors, agents, attorneys and other assistants for the administration of the trust and
for the management of any trust asset and for any litigation affecting the trust.

2. On any distribution of assets from the trust, the trustee may partition, allot and
distribute the assets in kind, including undivided interests in an asset or in any part of it;
partly in cash and partly in kind; or entirely in cash, If 2 distribution is being made to
more than one beneficiary, the trustee shall have the discretion to distribute agsets among
them on a prorated or nonprorated basis, with the assets valued as of the date of
distribution.

3. The trustee may, upon termination of the trust, distribute assets to a custodian for
& minor beneficiary under the uniform gifts to minors act or uniform transfers to minors
act of any state. The trustee is free of liability and is discharged from any further
accountability for distributing assets in compliance with this section.

{3) Trust administrative provisions. The following provisions shall apply to any trust
created by 2 Wisconsin basic will with trust:

54 Additions I text os Wndissted by unsipding: duletions by aslesiehs ° © *
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(a) The interests of trust beneflciaries shall not be transferable by voluntary or
involuntary assignment or by operation of law and shall be free from the claims of
creditors and from attachment, execution, bankruptey or other legal process to the fullest
extent permissible by law.

{b) The trustee shall be entitled to reasonable compensation for ordinary and extracrdi-
nary services, and for all services in connection with the complete or partial termination

of any trust created by this will

(c) Al persons wha have any interest in a trust under a Wisconsin basic will with trust
are bound by all discretionary determinations the trustee makes in good faith under the
authority granted in the Wisconsin basic will with trust.

Historical Note

Source:
1983 Act 376, § 1, eff. May 2, 1984,
1987 Act 191, § 2, off. April 8, 1988,

853.62. Date of execution of will -
Except as specifically provided in ss. 853.50 to 853.61, a Wisconsin basic will or basic
will with trust includes only the texts of the property disposition clauses and the
mandatory clauses as they exist on the day the will is executed.
Historical Note

Sewrce:
1983 Act 376, § 1, eff. May 2 1984
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NS AND ANSWE : » CALITORNIA STATUTCRY WIT.
'mefdlwﬁqinfomtim,inqnstimarﬂamfom,isgapartofthe@mm
Statirtory will. Itisdesigradtohelpymmﬂersta:ﬂabmtwillsardtodecideifthis
Will meets your needs.

1. What happens if T die without a Wil]? If you die without a Will, what you own (your
"assets")inyumnmalaawmbedividedmgmspmse,dlildmorother

relatives according to state law. The court Will appoint a relative to collect and
distrilute your assets.

2. Vhat can a Will do for me? mawillymcandesigmtemowmreceivamassets
at your death. chandesigmtesam:e(calledm“e:m:tor“]toappearbefmthe
ccur!:, couectyumasssts,payymrdebtsazﬂtaxes,mﬂdistrib.memassm“ym

3. Does a Will avoid probate? No. Merormtywdiewithawm,assetsinym
nmalunumnllygathrmghthncmrtprd:ub-m. The court's first jeb is to

JIVE aWAY al - - =
Money a joint tenancy bank accomt bel
without probate. Ifycurspwsaord!ildismthadeadtomhcuseasajomttemnt,
the house autcmatically passes to him or her. Li.fei:mmarﬂretirmxtplan
berafits may pass directly to the named iciary. A Will does not necessarily control
lmthasatypesof"nm-probata"amtspauatmdaath.

7. ¥ho may use this Will? This Will is based on California law. It is designed for
only California residemts. You may use this form if you are single, married or
divorced. You must be age 18 or older and of sourd mind.

B. - 8 A : Should 18 statutory Will? Yes. This is a
simple Will. Itism;desigmdtnm:nadeaﬂlorawoﬂmrtam. Talk to a lawyer to
dotaxplaming,partimlarlyit(i)massetaWillheMmthanseou,OOOatm

or (iii} you want to create a trust fird
foryc\mdxild:m'se&mtimaroﬂnrm, or (iv) you own assets in scome other

your
valuable interests in pension or profit sharing plans. You should talk to a lawyer who
}nmabmtest:ateplmmmifthiswmdoesmtmtymmeds. This Will treats most
adopted children like natural children. You should talk to a lawyer if you have
s‘tep—duildxmorfosterd:ildrenﬂmymhavemtadq:ted.

9. May I add or cross ocut any words on this Will? No. If you do, the court may ignore

the change or the crossed out or added words. ¥ou may only £ill in the blanks. You may
si@aseparataamaﬂmmt(calledaccdicil)tothiswm. Talk to a lawyer if you want
todosmethj:qwithymrassetsmid:ismtallowadinthisfom.

10. May I charnce my Will? Yes. A Will is not effective wtil you die. You may make
ard sign a new Will. Ymmydmmyumwmatanytim,mtmﬂybyanmﬂmmt
(called a codicil). Ymcangivemyorsallmassetsbefmymdeaﬂz. Your will

S




anly affects what you cwn at death.

11. Where should I keep my Will? After you and the witnesses sign the Will, keep your
Will in your safe deposit box or other safe place. You should tell trusted family
members where your Will is kept.

12. when should I change my Will? You should make and sign a new Will if you marxy or
divorce after you sign this Will. Divorce (dissolution of marriage) or anmilment
autamatically cancels (a) all property stated to pass to a former husband or wife under
this Will, and (b) designation of a former spouse as executcr, custodian or guardian.
You should sign a new Will when you have more children, or if your spouse or a child
dies. You may want to change your Will if there is a large change in the value of your
assets.

3. vhat can T do i i i Will? If there is anything in
this Will you do not understand, ask a lawyer to explain it to you.

14. What is an Executor? 2An "executor” is the person you name to collect your assets,
pay your debts and taxes, and distrilbute your assets as the court directs. Tt may be a
perscn or it may be a a qualifed bank or corporaticn.

15. i ead lesic g? If you have children wrxler age 18, J
ymshuﬂ.ddalgrnteaguardlanofthelr 'persm'ls“toralsa’dm You may also want to :
designate a guardian of their "estates" to manage their assets for them until they reach !
age 18. At age 18, they receive their assets cutright. Some people prefer to designate
a "custodian" to manage assets until as late as age 25 {see question 17 beiow).

16. Should I require a bond? You may require that a guardian or executor post a i
"bord®. A bord is a form of insurance (the cost of the bond is paid from the estate’s
assets) to replace assets that may be mismanaged cr stolen by the guardian or exeartor. ;

17. What is a custodian? A “custodian” is a person you may designate to manage assets
for samecne who is not over age 25 and who receives assets under your Will., Until any
age you choose (up to and including 25), the custodian manages the assets and pays as
mich as the custodian determines is proper for health, support, maintenance and
education. Any remainirg assets pass outright at any age you choose (up to ard including [
25). No bord is required of a custodian.

18. What is a trust? A trust is a long-term arrangement where a manager (called a
trustee") invests and manages assets for samecne (called a “"beneficiary®) who may be §
young, or immature, or elderly, or who has a problem or disability. A trust may be
created in a Will or outside of a Will. The trustee invests and manages the assets for
the the beneficiary under the terms you specify. Trusts are too camplicated to be used
in this simple Will. You should see a lawyer if you want to establish a trust.

o ortlan o Custaliars  Prsibly yas. some pecple am entities My Dot
consent to serve or may not be qualified to act.

INSTRUCTTONS FOR COMPLETING THIS WILL
1. Fill in the blanks. Read the Will first. Fill in the blanks. You may chcose only
one choice under paragraph 3 and only cne chojce under paragraph 5. Sign your name in
the box to show which choice you select. Ifymdomtchooseanychome,orlfym
d-:oosemorethancnedmlce,theca.lrtwllldlstnbuteymrassetsasﬁywdledmthmt
a Will. This means that your assets could pass to distant relatives, or relatives of a

predeceased spouse, or both.

2. Date and sign the Will and have two witnesses sign jt. You must date and sign this
Will. Two (2) witnesses should watch you sign this Will. The witnesses should not be
peocple who Will receive assets under this Will. They should read the language
immediately abowve their signatures before signing.

R . i




(INSERT SPOUSE'S NAME CR WRITE "NORE™)
My children now living are (INSERT NAMES CR WRITE *NCNE™):

3. Items of Permonal Property. I give all my frniture, firnishings, housshold items,
clothing, jewelry, autcmchiles and personal items as follows (SELECT ONE CHOICE OMIY BY
SIGNING IN THE APPROPRIATE BOX):
a. Choice ong: If I ar now married, to my present spousa,
if living; ctherwise equally among my children (with any
deceased child's share passing to the deceased child's
descendants) . _ ] |
b. Chojce Two: Nothing to my spouse (if I am married); all
equally among my children (any deceased child's share shall
pass to that child's descendants). ( |

S. Ealance of My Assets. I give the balance of my cther assets as provided below
(SELECT ONE QI0TCE ONIXY BY SIGNING IN THE APPROPRIATE BOX). If I sign in more than cne
bax or if I don't sign in any bax, the conrt will distribute my assats as
make a Will,

a. Choice Onge: If I am now married, to my present spouse,
if living; ctherwise equally among my children (with any deceased
child‘s share passing to tha deceased child's descendants). [ |

b. choice Two: Nothing to my spouse (if I am married); all
ecually among my children (any deceased child's share shall
pass to that child's descerdants).

||
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c. Choice Three: Egually among the following persons
who szvive me (any deceasad perscn's share shall be added
ecqually among the surviving persons' shares):
Napes oOf parscng:

d. Cice Famxr: To thoss persons designated undar
Califormia law as if I did not have a Will. I ]

6. Special Provisions for Persons Under 25. If a portion of my estate passes to a
persan undar age 25, that portion shall be held as follows. Choice Ona applies if I
don't sign either box. (SEIECT ONE CHOICE ONLY BY SIGNING IN THE APPROPRIATE BOX):

a. Cholice Opg: Outright to the parson (ard if the person
ismﬂcapm,toth.an:dimdtum'smty

desigrated in paragraph 7 below) I |

b. Gpice Two: To the pmrscns named below ordar
designatad as custcdian for the person until age (insexrt any
age betwean 18 and 25; if you do not select an age, age 21 will
apply) undar the Califormia Uniform Transfers to Minore Act (and
if I don't name a custodian, the cont may designate one):

Name of First Custodian To Serve

Name of Seccrd Custodian To Serve
Name of Third Qustodian To Sarve

\ ]

7. Guardian. If I have a child under age 18 and the child does not have a living parent
at my death, I nominats the following persons to sarve in the order designatad as
guardian of each of my children who requires one (a person can serve as guardian of the
Perscn, o of the Property, or of both. A corporation can sarve only as guardian of the
Property) :

Name of First Guardian of the Person llhnot?imam:dianoftmm
Name of Second Guardian of the Person in:uatsmmuﬂinnottmm
of Third Guardian of the Person qumi:daamtanotthnm

8. Execytor. I rncminate the following persons or corporaticons to sexrve in the order
desicnated as emartor (YOU MAY HAME ONE, TWO OR THREE PERSONS OR CORFORATIONS TO SERVE
CONSECUTTVELY; IF YOU DON'T NAME ANY, THE OCOURT WILL AFPPOINT CHE FCR YOU):

Name of First BExacutor To Sexrve

Name of Seccnd Executor To Serve

iumot'mizdmrom




9. Bond. My signature in this box means a borxd is not required for any person named as
executor or guardian. A bond must be recquired if I do not sign in this box:

No bard shall be recuired. \ 1

(NOTICE: YOU MUST SIGN THIS WILL IN THE PRESENCE OF TWO (2) WITMESSES. THE WITHMESSES
MUST SIGN THEIR MAMES IN YOUR PRESENCE AND IN EACH OTHER'S PRESENCE. YOU MUST FIRST READ
TO THEM THE FOLLOWING TWO SENTENCES) .

This is my Will. I ask the perscns who sign below to be my witnesses. Signed
an , at ; Califarnia.
(date) (City)

Signature of Maker of Will

(NOTICE TO WITNESSES: TWO (2) ADULIS MUST SIGN AS WITNESSES. EACH WITNESS MUST READ THE
FOLLOWING CIAUSE EEFORE SIGNING. THE WITNESSES MUST NOT EE REIATED TO THE MAKER AND
SHOULD NOT RECEIVE ASSETS UNDER THIS WILL).

Each of us declares under penalty of perjury wxler the laws of the State of California
that the following is true and correct:

(1) on the date written below the maker of this Will declared to us that this
instrument was the maker's Will and requested us to act as witnesses to it;

(i1) we understand this is the maker's wWill;

(iii) the maker signed this Will in our presence, all of us being present at the same
time;

(iv) we now, at the maker's recuest, and in the maker's and each cther's preserce,
sign below as witnesses;

(v) wa believe the makar is of scurd mind and memcry:

(vi) we believe that this Will was not procured by duress, menace, fraud or undue
influence:;

(vii) the maker is age 18 or older; and

(viii) each of us is now age 18 or older, :.sacmpel:enl:m.trees and resides at the
adiress set forth after his or her name.

Dated: 19

Signature | | Residence Address:
Print Name Here:

Signature { ] Residence Address:
Print Name Here:

AT IEAST TWO WITHNESSES MUST SIGN
A NOTARY IS NOT REQUIRED CR SUFFICIENT




Definitions, Rules of Construction and Text
of the Califcernia Statutory Will

1. Definitions and Fules of Constxuction. These dafinitions and rules govern the
construction of this Califcrmia Statutory Will.

(a) "Spouse* means the maker's husberd or wife at the time the maker signs the
California Statutery Will.

(b) "Executor* means both the perscm designated as an exmcutor in a California
Statutery Will and any other person acting at any time as ewecutor or administrator of a
Califcrnia Statutory Will.

(d) “"Custodian' means the parson designated as a custodian in a California Statutory
Will and any other perscn acting at any tims as the custodian under tha California
Uniform Transfers to Minors Act, or the California Uniform Gifts to Mincrs Act, or any
other state's Uniform Transfers to Minors Act or Uniform Gifts to Minors Act.

(@) "Guardian msens the parson or perscns designated as guardian of the person cor
guardian of the property of a minor in a California Statutcry Will and and any other
mmmnwﬁmuamtwmummcrmOra

(£) "Dascendants" msans children, grandchildren, and their lineal descerdants of all
guneraticons, with the relationship of parent and child at each gereration being
determined as provided in Califarnia Probats Code Section 6152. A reference to
"descerdiants® in the plural includes a single descendant whare the context so requires.

(g) Masculine pronouns include the feminine, and plural and singular words include
each other, where appropriats.

(h) Propsrty to be distributad under a Califormia Statutory will to a person’s
descerdants shall be divided into as many equal shares as there are (1) than living
descandants of the nearest degres of living descendants and (2) deceased descendants of
that same degres who leave living descendants. Each living descendant of the nearest
degres shall receive ons share. The share of each deceassed descerdiant of that same

a. The following are the full texts of paragraphs 3a through 3d inclusive of this
California Statutory Will:

(1) Paragraph 3a ((hoice Grw): If I am married and my presant spouse survives
ms, I give my spouse 2all my books, jewelry, clothing, automcbiles, household finmnishings
and effects, and othar tangible articles of a housahold or perscnal use. If my present
spouse doas not survive me, I give thase items to my children in equal shares (with the
share of any then dsceased child passing to that deceased child's then living
descendants). If none of my children or other descendants survives me, thase items shall

deceased child passing to that deceased child's then living descendants). If none of my




{3) Para;rapaac (Choice mru)' I give all my bocks, jewelry, clothing,

houselwld furnishings and effects, and other tangible articles of a

hmsdnlda:persnlusetoﬂnpemmmmdbelw. If the named person does not
suxrvive me, these items shall become part of the balance of my estats.

(4) Paragraph 3d (Cholce Four): I give all my books, jewelry, clothing,
autcoobiles, household furnishings and effects, and other tangible articles of a
hwselmldcrpemlusatoﬂmofﬂnmnmaibelwwbmivam,tohe
divided among them in as nearly equal shares as practical in my executor's discretion.
The share of any named person who does not survive me is void. If none of the named
persons survives me, these items shall become part of the balance of my estate.

b. The following are tha full texts of paragraphs 5a through 5d inclusive of this
California statutory wWill:

(1) Paragraph Sa (Choice One): If I am married and my present spouse:survives
me, I give my spouse the balance of my estata. If my present spouse does not survive me,
I give the balance to my children in ecual shares (with the share of any then deceased
child passing to that deceased child's then living descendants). Itmofmyd:ildrm
or other descandants survives me, I give the balance to my heirs at law.

(2) Paramgraph 5b (Choice Two): Igivaﬂnbalamaofmyestatetonymﬂdrm
in ecual shares (with the share of any then deceased child passing to that deceased
child's then living descendants). If none of my children or other descendants survives
me, I give the balance to my heirs at law.

(3) Paragraph 5S¢ (Choice Three): I give the balance of my estate to those of
the perscns named below who survive me, to be divided among them in equal shares. The
share of any named person who does not srvive me is void. If none of the named persons
survives me, I give the balance of my estate to my heirs at law.

(5) Paragraph 5d (Choice Four): I give the balance of my estate to my heirs at
law.

c. The following are the full texts of paragraphs 6a and 6b of this California
statutory will:

(1) Paragraph 6a (Choice One): If a porticn of my estate passes to a person
who has not attained age 18 years, said portion shall be distributed to the Guardian of
the person's property.

(2) Paragraph 6b (Choice Two): If a portion of my estate passes to a person
who has not attained age __ years, said portion shall be distributed to the persons named
below in the order designated as Custodian for the person until age _ years under the
California Uniform Transfers to Minors Act. If no age between 18 and 25 is inserted in
the two blanks above, then age 21 shall apply. If no custodian named below is able and
mllngtoserveatmyﬁm(orlfIhavefaﬂadtodasignteaastodian),themt
supervising administration of my probate estate may desicnate a custodian.

3. Mandatory Clauses. The mandatory clauses of this California Statutory Will are as
follows:

T




a. Intestate Disposition. If the maker has not made an effective disposition of the
balance of the estate, the executor shall distribute it to the makar's heirs at law.

b. Ixecutor's Powers.

(1) The exscutor has all powers now or later conferred upon executors by
California law. This inciudes all powers granted under the Independent Administration of
Estates Act. This also includes the power to: (A) sell estate assets at public or
private sale with or without notice, for cash or on credit terms, (B) lease estata assets
without restriction as to duration, and (C) imvest any swrplus moneys of the estats in
real or personal property, as the exeoutor deems advisable.

(2) mmmmmmmwuma
ninor beneficiary to (A) the guardian of the minor's person or estats, (B) amy adult
pe:smwithuﬂmtmmresidesarﬂwnhuttncare,amtody or control of the
minor, or (C) a custodian for the minor. The executor is free of liability amd is
mmwmmﬂqmmmmmm

R L
_ (3)mwﬁsmmumo:mmmm,mmmmmm
discretion to partition, allot, and distribute the assets (A) in kind,
mﬂividadmminanasseturinanyputotit,or(mpartlyincashuﬂ:putlym
kind, or (C) entirely in cash. If a distribution is made to more than one beneficiary,
mmmmmmmmmmmmammu
non-pro rata basis, with the asssts valued as of tha date of distribution. ..

c. Guardian's Powers. A guardian of the person nominated in the California )
Statutory Will has the same authority with respect to the person of the ward as a parent
having legal custody of a child would have. A guardian of the estata nominated in a
California Statuatory Will has all of ths powers conferred by California law. All powers
granted to guardians in this paragraph may be exercised without court authorization.




